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 Unless you’re living in a cave, you know that the 
Colorado General Assembly passed House Bill 1356, and 
the governor signed this law on June 2, 2008. House 
Bill 1356 is the new Warranty of Habitability Law. The 
law becomes eff ective on September 1, 2008.  In the next 
two months, we will host numerous FREE client semi-
nars about the new law.  In addition to the free client 
seminars, we will write about various aspects of the bill in 
upcoming newsletters. This month we address residents’ 
right to withhold rent under the new warranty of habit-
ability law.
  If you breach the warranty of habitability, 
residents have several remedies, including termination, 
injunction, and damages. The law does not specifi cally 
authorize a resident to withhold rent upon breach of the 
warranty of habitability.  But the law does authorize a resi-
dent to recover damages arising directly from any breach 
of the warranty of habitability, including but not limited 
to any reduction in the fair rental value of a rental unit 
caused by a breach of the warranty of habitability. This is 
known as diminution in value damages.  
 Diminution in value damages are based upon 

the diff erence between the fair 
market rental value of the unit 
and the rental value of the unit 
when the warranty of habitability 
is breached.  For example, unit 
202 rents for $1000 per month. 
However,  unit 202’s heat is not 
working.  The court determines 
that unit 202 is worth $600 per 
month without heat.  Diminution 

in value damages would be $400 ($1000 less $600 equals 
$400).  Determining diminution damages is not an exact 
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 As many of you know, the Firm regularly appears 
before the Colorado Civil Rights Division (CCRD) on 
both housing and employment issues. In the last three 
years, HTS defended more Fair Housing discrimination 

complaints than 
any other Firm 
in Colorado. We 
have a very strong 
rapport with the 
CCRD because of 

the large number of housing complaints we defend and 
because we handle both sides of employment issues filed 
with the agency.  The Firm is also widely recognized for 
its in-depth educational training workshops on Fair 
Housing.  Because of this, the Colorado Department of 
Regulatory Agencies (DORA) requested a meeting with 
the Firm to gather our input on the CCRD.
 On June 26, 2008, Mark and Wes met with 
Brian Tobias, DORA Senior Policy Analyst in the Office 
of Policy, Research and Regulatory Reform.  Mr. Tobias’ 
responsibilities include oversight of the CCRD under 
the Sunset Law.  The Colorado Sunset Law is legislation 
designed to evaluate and determine whether certain State 
agencies are effective and should continue.  Under the 
provisions of the Sunset Law, the CCRD is scheduled to 
close in July 2009 unless it is determined that the agency 
should continue. Mr. Tobias is conducting interviews in 
connection with the provisions of Colorado’s Sunset leg-
islation and the CCRD.   It was an honor for us to meet 
with Mr. Tobias.  
 Our Firm has high regard for the CCRD and we 
shared our input with DORA on the job that the CCRD 
is doing processing both housing and employment cases, 
as well as our input on how this Agency could improve 
its processes and possibly make better use of taxpayer 
dollars.  The State statute allows anyone to file a hous-
ing complaint and we feel many of our clients have to 
respond to baseless Fair Housing complaints.  So, we 
offered suggestions on how to make the process less 
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science.  Determining diminution damages can vary 
greatly depending upon the judge and other factors.  For 
example, if it is in the middle of July and temperatures 
are consistently in the 90s, then the value of a $1000 
apartment without heat is $1000.  However, if it is the 
middle of winter and temperatures are consistently in the 
20s, the value of a $1000 apartment without heat is prob-
ably far less than $600. 
 Under the new law, the right to claim diminu-
tion in value damages doesn’t give a resident the right to 

withhold rent, but creates a 
defense to a rent claim.  The 
claim for rent due under the 
lease is not valid in part or in 
whole because the rental unit 
in its impaired condition is 
not worth the monthly rent 
claimed.  Some argue that 
this technical legal distinction 
between the right to withhold 

and the right to assert a defense is nothing but semantics.  
The results will be the same.  Residents will use the new 
law to justify withholding rent.  Residents will reason that 
if the rent is not owed, thEn they have a right to withhold 
it or not pay it.  Because this argument has merit, many 
are rightfully concerned that the new law will encour-
age residents to withhold rent more often than they are 
currently withholding.  Only time can prove if this will 
be true.  Even if residents withhold rent more often, 
residents’ ability to withhold rent under the new law can 
only be evaluated by comparing the new law to the current 
reality.
 Under current law, if your lease is solid, residents 
have no legal right to withhold rent for failure to repair.  
However, despite having no legal right to do so now, the 
reality is that residents are withholding rent for failure to 
make repairs.  Once a resident withholds rent for failure 
to repair, the scenario plays out the same every time.  You 
demand the rent.  The resident fails to pay.  We summons 
the resident to court.  By law, this takes one week from the 
date the case is fi led.  During this time, the resident pays 
$0.00 rent.  The resident shows up in court, and fi les 
an answer based on your failure to make repairs.  By law, 
the case is set for trial one week later.  Again, during this 
week, the resident pays $0.00 in rent.  The court tries 
the case, and you win a judgment for possession.  The 
resident refuses to move.  You have to wait for the sher-
iff  which can be anywhere from a couple of more days to 
several weeks depending on the sheriff ’s schedule.  During 

this whole time, the resident pays $0.00 rent.
 When the bill was being negotiated, a main goal 
was to force the resident to pay the rent fi rst, and then 
let the court sort it out later.  The resident may not owe 
the rent based on diminution in value, but that is for the 
court to determine.  Our argument is simple.  Residents 
can’t withhold what they don’t have.  Residents weren’t 
withholding rent for failure to repair.  Residents weren’t 
paying rent because they didn’t have it, and were using an 
alleged failure to repair as an excuse not to pay the rent.  
Because this argument resonated, we were successful in 
addressing this issue in the new law.  Under the new law, 
when you evict a resident, and the resident claims breach 
of warranty of habitability, the court should require the 
resident to pay some or all of the monthly rent demand-
ed.  Specifi cally, when a resident fi les an answer claiming 
that a landlord breached the warranty of habitability, the 
court shall order the resident to pay into the registry of 
the court all or part of the rent accrued after due consid-
eration of expenses already incurred by the resident.
 Again, only time will tell how the new law will 
play out in court.  However, the legal requirement for 
the court to order the resident to pay the rent is a valu-
able tool currently not available to you or us.  Now when 
residents tell you that they aren’t paying over a repair 
issue, you can tell them that the court will order them to 
pay it if this is their defense.  When we talk to residents in 
court, and they tell us how evil you are for not making re-
pairs and that they are going to contest the case until their 
last breath, we can say “bring your checkbook and let’s 
go talk to the judge” because the judge is going to order 
you to pay the rent right 
now.  Because the specifi c 
language requiring this 
will now be mandatory on 
every eviction summons, 
we can say to the resident 
“you don’t have to take our 
word for it, it’s printed 
right there on your sum-
mons”.
 We anticipate an initial surge of residents 
attempting to withhold rent under the new law, but 
also anticipate that the surge will recede when residents 
quickly learn that this isn’t an easy out, and that they will 
be required to pony up the rent if they assert this defense.  
Many residents will probably back down or withdraw their 
answers when they discover they have to pay the rent.  
How the county court judges enforce the requirement will 
be signifi cant.  As with most issues, some judges will be 
stricter, and some will be more lenient.  However, even 
if a judge orders that they have to pay less than the full 
amount, it is more than you get now which is zero.
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HB-1356 IT’S THE LAW
SEPTEMBER 1st 2008

The Governor signed HB-1356 Concerning Land-
lord and Tenant Relations into law on June 2. Now that the 
bill has been signed into law, it’s important for our clients 
to be educated on how the warranty of habitability will 
aff ect them. As a member of JLAC no one worked longer or 
harder than Mark Tschetter on this issue and the fi nal legis-
lation. No one knows more about this new law than Mark.   
 In anticipation of HB-1356 being signed into law, 
the Firm put into place FREE Briefi ng Workshops for our 
Clients in order for them to know and understand all of 
the nuances of this new 
law. It is the HTS position 
that it is better to conduct 
these educational briefi ngs 
sooner rather than later in 
order to aff ord our clients 
the maximum amount of 
time necessary to review 
and assess what changes 
they may need to make.  
The Firm is 
already prepared to advise our clients on what lease 
updates they may need to consider prior to the implemen-
tation of the law on September 1, 2008.  
 The fi rst Warranty of Habitability Workshop Brief-
ing was presented by Mark on June 18th for a joint meeting 
of the Fort Collins and Weld County Apartment Associa-
tions at the Lincoln Center in Fort Collins.  The meeting 
was well attended and participants agreed that it was a great 
opportunity to understand this new law and have all of their 
questions answered.  
 Our next Briefi ng is scheduled for the Metro area 
on July 8th at the Doubletree Hotel located at I-225 at E. 
Iliff .   The response to register for this event has been over-
whelming, requiring us to add an additional session on the 
same day to accommodate all of the multi-family housing 
providers who want to attend.  The First Session Briefi ng is 
scheduled to run from 9:00 a.m. until 11:30 and the Sec-
ond Session Briefi ng is scheduled to run from 2:00 p.m. 
until 4:30 p.m.  Because attendance for both of these ses-
sions is maxed-out, we have scheduled a third briefi ng on 
July 10th at 9:00 a.m. to be held at the Firm’s conference 
room at our offi  ce complex.  If you are interested in signing 
up for this new session please contact Michael at mike@
htspc.Com or call him at 303-699-3484.

DORA SEEKS FIRM INPUT ON THE CCRDDORA SEEKS FIRM INPUT ON THE CCRD
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expensive in dealing with baseless complaints.  Mark and Wes offered positive and practical 
feedback on the CCRD to DORA because we do not 
believe it would be 
in any of our 
client’s best inter-
est to not have the 
CCRD.  If the CCRD 
was abolished, then 
our clients would 
have to respond to HUD complaints and we think that 
could be problematic for a variety of reasons. Further, 
our clients would have to deal with the federal Equal 
Employment Opportunity Commission on employ-
ment matters.  Thus, we believe that it is beneficial 
for all our clients that the CCRD continue to exist and 
handle civil rights investigations through a state agency 
rather than at the federal level.  While it is certainly a 
stressful and painful experience for a housing provider 
to defend a CCRD complaint, the process is much 
quicker and better for our clients than going through 
the HUD process.
 At the request of Mr. Tobias, Mark and Wes 
agreed to provide additional resource information 
and recommendations to him to assist in his review, 
evaluation and recommendations on the CCRD and 
its Sunset Status.  It is expected that the DORA report 
on the CCRD will be completed by October 2008 with 
legislative action not occurring until early 2009.

IMPORTANT JULY DATES
July 4th  -  All Courts Closed
                   Firm Closed
                   Independence Day Holiday

July 8th - Warranty of Habitability Briefi ng
         Doubletree Hotel
         I-225 at Iliff
                    Session 1    9:00 a.m. - 11:30 a.m.
                    Session 2    2:00 p.m. -   4:30 p.m.

July 10th - Warranty of Habitability Briefi ng
         Pavilion Tower I
         2851 S. Parker Road
                     Lower Level Conference Room
                     Session 3     9:00 a.m. -11:30 a.m.

July 15th   Advanced Fair Housing Workshop
                    Pavilion Tower I
                    2851 S. Parker Rd - Lower Level
                    8:30 a.m. - Noon

July 18th  - North Client Lunch
          Dave & Buster’s
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Something  To 
Think  A bout

StorylineStoryline : From the article Challenging the 
Rules from the book A Whack on the Side of the HeadA Whack on the Side of the Head 
by Roger von Oech. 
 When faced with a seemingly intractable 
problem, a very eff ective creative thinking strategy is 
to play the revolutionary, and challenge the rules.

 In the winter 
of 333 B.C., the 
Macedonian gen-
eral Alexander and 
his army arrived 
in the Asian city of 
Gordium to take 
up winter quarters. 
While there, Alex-
ander heard about 

the legend surrounding the town’s famous knot, the 
“Gordian Knot.” A prophecy states that whoever 
is able to untie this strangely complicated knot will 
become the king of Asia.
 The story intrigued Alexander, and he asked 
to be taken to the knot so that he could attempt to 
untie it. He studied it for a bit, but after some fruit-
less attempts to fi nd the rope ends, he was stymied. 
“How can I unfasten this knot?” he asked himself. 
Then he got an idea: “I will make up my own knot-
untying rules.” He pulled out his sword and sliced 
the knot in half. Asia was fated to him.
R e f l e c t i o n :R e f l e c t i o n :

 If constructive patterns were all that were 
necessary for creative new ideas, we’d all be creative 
geniuses. Creative thinking is not only constructive, 
it’s also destructive.  Creative thinking involves 
breaking out of one pattern in order to create a new 
one.  All too often, we become ensnared by the fa-
miliar phenomenon: 

     We make rules based on the reasons 
                         that they make a lot of sense

     We follow these rules

     Time passes and things change
The original reasons for the rules may no longer ex-
ist, but because the rules are still in place, we con-
tinue to follow them.

So what knots  can you untie  today?So what knots  can you untie  today?
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