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 As our readers know, we are passionate about educating our 
clients and the housing industry, in general, on Fair Housing.  Be-
cause Fair Housing is an evolving area of the law, we strive to pro-
vide important updates in Fair Housing law.  The following topic 
involves such an update and pertains to a new protected class in 
Colorado.  While federal law does not yet protect sexual orientation, 
Colorado law does.  Under the Colorado Anti-Discrimination Act 

(“CADA”), sexual orien-
tation and gender iden-
tity have been a protected 
class in employment since 
August 3, 2007.  Both 
are now a protected class 
in housing as well.  Colo-
rado Revised Statute § 
24-34-301(7) adds sexual 
orientation to the list of 
protected classes.

Certain Colorado municipalities have protected sexual orienta-
tion through ordinances for quite some time, such as the City and 
County of Denver.  Now, there is statewide protection.  On May 29, 
2008, our legislature amended CADA and made sexual orientation 
and gender identity a protected class in housing, public accommo-
dation, and advertising.  As a result, sexual orientation and gender 
identity is a protected class in most areas of Colorado housing, along 
with race, religion, gender, national origin, marital status, familial 
status, and other protected classes.  Because Homeowner Associa-
tions are responsible for complying with all Fair Housing laws, it is 
important for Associations and their managers to understand how 
the law protects sexual orientation and gender identity.
 Sexual orientation and gender identity are one single pro-
tected class under Colorado law.  State law defi nes “sexual orienta-
tion” to be heterosexuality, homosexuality, bisexuality, transgender 
status, and any perception thereof.  Transgender status, or gender 
identity, is included in the general defi nition and is an umbrella 
term that describes an individual whose gender identity or gender 
expression is diff erent from that traditionally associated with that 
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 The 2009 CAI Spring Showcase Circus  The 2009 CAI Spring Showcase Circus 
of Technology was a great success for attendees of Technology was a great success for attendees 
and exhibitors.  This colorful theme lent itself to and exhibitors.  This colorful theme lent itself to 
a fun environment of balloons, clowns and circus-a fun environment of balloons, clowns and circus-
themed booths. The HTS booth featured a clown themed booths. The HTS booth featured a clown 
theme with dozens of multi-colored balloons and theme with dozens of multi-colored balloons and 
the well-known psychic and author Linda Allen.  the well-known psychic and author Linda Allen.  
Many showcase attendees lined up to have Linda Many showcase attendees lined up to have Linda 
give them a glimpse into their future. give them a glimpse into their future. 
 Over one  Over one 
hundred fi fty persons 
entered to win a Mini 
Flip Video mini-Flip Video mini-
camcorder. This camcorder. This 

phones and records phones and records 
up to an hour of high 
quality video that quality video that 
can be displayed on can be displayed on 
a computer or T.V.  a computer or T.V.  
The lucky winner of The lucky winner of 
the HTS drawing was 
Jan Acker of Jan Acker of 
Touchstone Touchstone 
Property Man-Property Man-
agement in agement in 
Fort Collins.  Fort Collins.  
Jan moved to Fort Collins from Jan moved to Fort Collins from 
Texas in the  the late 90’s to be closer to her son and Texas in the  the late 90’s to be closer to her son and 
his wife and three of her fi ve grandchildren. his wife and three of her fi ve grandchildren. 
Continued On Page 3Continued On Page 3
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Jan Acker, Touchstone Property Jan Acker, Touchstone Property 
Management -- winner of the HTS Management -- winner of the HTS 
prize drawing shows off mini-prize drawing shows off mini-
camcorder prizecamcorder prize



individual’s gender at birth.  Thus, in Colorado, sex-
ual orientation is a fairly broad term.  It can include 
someone who does not actually fi t the defi nition but 
who is perceived to fi t the defi nition.
 With the passage of Senate Bill 200, discrimi-
nation against anyone who fi ts within the defi nition of 
“sexual orientation” is illegal and subject to the same 
consequences as any other type of housing discrimi-

nation.  Such 
discrimination is 
now a Colorado 
civil rights viola-
tion.  Anyone 
who falls within 
this protected 
class is protected 
against discrimi-
nation that re-
sults in diff erent 
terms, condi-
tions, and privi-

leges of housing.  “Terms, conditions and privileges” 
of housing is a very broad Fair Housing term that 
can apply to almost any aspect of your community.  
The broad term can be narrowed down to mean that 
Associations and their agents cannot treat someone 
diff erently because of his or her sexual orientation or 
gender identity.
 As sexual orientation rights develop, these 
rights will defi nitely intersect with familial status 
rights and marital status rights.  With the development 
of laws across the country concerning civil unions 
and same-sex marriage, individuals within the sexual 
orientation protected class may also gain certain rights 
concerning their family makeup.  In Colorado, this 
will, of course, depend on how legislation develops 
concerning the issue of same-sex marriage.
 Another important aspect of this new protect-
ed class, which is important to Fair Housing, is how it 
could protect against harassment based on a hostile 
living environment.  Based on gender and race as a 
protected classes, individuals have been able, in lim-
ited instances, to claim sexual and racial harassment 
under the federal Fair Housing Act Amended.  The 
same will likely be true for sexual orientation.  Our 
Colorado Civil Rights Division (“CCRD”) enforces 

the Colorado Fair Housing Act and CADA.  We antici-
pate that CCRD may accept and issue charges of dis-
crimination based on allegations that someone protect-
ed under the sexual orientation class has encountered 
harassment in his or her community.
 So, what do Associations have to be aware of 
concerning this new protected class?  First and fore-
most, there can be no policies, written or unwritten, 
that restrict ownership or other residency in violation of 
CADA.  Based on what the law requires, it may become 
important for Associations to develop their own Fair 
Housing policies and include in those policies a specifi c 
statement prohibiting discrimination based on sexual 
orientation and gender identity.  Hopkins Tschetter 
Sulzer can provide such policies upon request.
 In addition, Associations who allow owners to 
rent their units will neither be able to forbid such own-
ers from renting to applicants who meet the defi nition 
of sexual orientation and gender identity nor will they 
be allowed to require such landlords to ask applicants 
to disclose whether they are homosexual, bisexual, or 
transgender.  This 
is because, in our 
opinion, it is illegal 
now in Colorado to 
ask for this informa-
tion in a background 
check on a prospec-
tive renter.  In many 
states that enforce 
laws that protect 
sexual orientation, it 
has been unlawful to ask questions concerning a rental 
applicant’s sexual orientation, gender identity, gender 
expression, marital status, and even the relationship 
between household members.
 Advertising is a very important area that relates 
closely to this new protected class.  Historically, laws 
protecting sexual orientation generally prohibit state-
ments that express a preference for or against people 
with a certain sexual orientation.  Advertising terms 
such as “family friendly” and “prefer married couples” 
could be per se violations of CADA.  CCRD and its staff  
tend to have strong opinions about these types of ad-
vertising labels.  Such labels may infer a preference for 
heterosexual families and/or couples and, thus, 
constitute an illegal preference.  This aspect of 
Continued On Page 4Continued On Page 4
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A change of location also meant a change of profession as she A change of location also meant a change of profession as she 
went from working at IBM in Texas to working as the Ser-went from working at IBM in Texas to working as the Ser-
vice Coordinator of a Manufactured Housing Company for vice Coordinator of a Manufactured Housing Company for 
a short period of time.  Subsequently, Jan moved into Com-a short period of time.  Subsequently, Jan moved into Com-
munity Property Management and currently manages nine munity Property Management and currently manages nine 
communities for Touchstone Property Management.   Jan communities for Touchstone Property Management.   Jan 
loves her work with HOA’s and fi nds the diversity and chal-loves her work with HOA’s and fi nds the diversity and chal-
lenges in working with her communities both interesting lenges in working with her communities both interesting 
and satisfying. She particularly enjoys working with Boards and satisfying. She particularly enjoys working with Boards 
and participating in their Annual Meetings.  Ms. Acker was and participating in their Annual Meetings.  Ms. Acker was 
surprised that she was the lucky winner and expressed the fact surprised that she was the lucky winner and expressed the fact 
that she is “not a person who wins things”.  Jan also said she is that she is “not a person who wins things”.  Jan also said she is 
very pleased with her new tech toy and used it to make a video very pleased with her new tech toy and used it to make a video 
of her granddaughters 4th birthday and that the quality of the of her granddaughters 4th birthday and that the quality of the 
video was great.  Congratulations on your win Jan, Enjoy! video was great.  Congratulations on your win Jan, Enjoy! 
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issue mentioned above, this is a diffi  cult aspect of Fair 
Housing for Associations.  This issue comes up when a 
homeowner or tenant complains that other members of 
the community are discriminating against or harassing 
him or her based on his or her protected class.  There 
is some case law in other states that suggests that Associ-
ations have some obligation to try to curb or stop such 
harassment if the Association knows about it.  This case 
law has addressed issues such as an alleged hostile living 
environment based on race, national origin, and reli-
gion.  In our opinion, sexual orientation could be the 
basis for a hostile living environment claim as well.
 The problem with this area of law is there 
is little guidance on what steps an Association must 
specifi cally take to curb such harassment once the As-
sociation is aware of it.  Colorado law provides some 
guidance with respect to sexual orientation.  Based on 
CADA, CCRD does have a published rule (Rule 81.8) 
which basically provides that if an individual faces ha-
rassment based on sexual orientation, he or she “must 
take advantage of any corrective or remedial measures 
made available by a covered entity, unless pursuing such 
a complaint would be futile or impractical.  A covered 
entity may be held liable for the harassment if it fails 
to initiate a reasonable investigation or to take prompt 
and eff ective remedial action, if appropriate.”
 Associations are a “covered entity” under this 
rule.  This rule means that a covered entity has to:  (a) 
investigate an allegation of harassment when it re-
ceives such allegation 
or should have become 
aware of it, and (b) 
address the problem in 
some manner promptly 
after investigating the 
allegation.  Unfortu-
nately, this rule pro-
vides no details on how 
to specifi cally address 
the problem, and it raises many questions.  How can an 
Association stop neighbors from attacking, ridiculing, 
and insulting one another?  Would the Association ac-
tually be liable if the harassment does not stop and the 
police do not deter the behavior?  Unfortunately, there 
are no precise answers to these two questions.  Land-
lords who rent property have the ability to evict tenants 
for certain lease violations, such as disturbing 

Continued On Page5   Continued On Page5   

advertising is important for communities that are still 
in the development stages, are still selling units, and are 
still advertising their communities.  Associations should 
also keep this in mind for any form of marketing they 
do for their communities.  Brochures, tri-folds, web-
sites, and any other information used to promote the 
community should avoid subtle messages that suggest 
that people of a particular sexual orientation are unwel-
come at your community.  As a specifi c example, mate-
rials, including 
websites, with 
images of couples 
should not use 
only images of 
opposite-sex 
couples or only 
images of same-
sex couples.  In 
general, the images should depict a diverse community.
 As stated above, terms, conditions and privileges 
of housing pertain to a wide variety of things within a 
covenant-controlled community.  Some of the more 
common issues that arise are use of clubhouses, other 
facilities and amenities within the common areas, and 
attendance at community functions.  If an Associa-
tion denies a homeowner use of a common area solely 
because of the homeowner’s actual or perceived sexual 
orientation or gender identity, this would likely violate 
CADA.  It is unlawful to provide inaccurate or untrue 
information about community events and availability of 
community facilities based on discriminatory reasons.  
For example, it would likely be unlawful for an Associa-
tion to tell a homeowner who is or who is believed to be 
homosexual, bisexual, or transgender that its clubhouse 
is not available for use, when it really is available.  If the 
Association tells a heterosexual homeowner something 
diff erent, then this is evidence of sexual orientation 
discrimination.  If an Association allows certain com-
mon areas, like the clubhouse and swimming pool, to be 
reserved for private events, it has to make such facilities 
available to anyone who meets the legitimate nondis-
criminatory criteria to reserve such facilities.  In short, 
Associations must allow use of common areas and other 
amenities, subject to its legitimate rules, to all mem-
bers, regardless of sexual orientation.
 Regarding the hostile living environment 
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 the quiet enjoyment of other tenants.  Sometimes, 
certain language in an Association’s governing docu-
ments, such as recorded Rules that prohibit noise 
violations and other types of conduct that disturb oth-

ers, can provide the basis 
for an Association to seek 
an injunction to prevent 
harassment.  However, 
seeking an injunction to 
stop one member of the 
community from harass-
ing another requires a 
specifi c covenant that the 
Association can rely upon 

and is, arguably, a tremendous burden for the Asso-
ciation.  Given that a homeowner can obtain a Civil 
Protection Order against another resident who has ha-
rassed him/her, or involve law enforcement, and even 
fi le a civil rights complaint or lawsuit against the other 
party, it seems inequitable to require an Association 
to do something to attempt to  control or change the 
actions of a third party.  It will be hard to provide more 
specifi c guidance on this area until other legal disputes 
arise in this area and become published decisions.
 From our point of view, Associations can do 
a lot to avoid liability by being vigilant in taking some 
type of action upon being put on notice that an owner 
or resident is alleging a hostile living environment.  If 
an owner brings this type of problem to the Board of 
Directors at a meeting, through an email, or in a one-
on-one interaction with a Board member, etc., the 
Association then needs to conduct an investigation of 
some sort.  What does the investigation have to entail?  
There is no clear answer for that either.  We recom-
mend having a Board member, or even better yet, a 
neutral person not on the Board, such as a managing 
agent, look into the allegations the complaining party 
has made.  This investigation should include interview-
ing possible witnesses who may have observed or over-
heard certain conduct and/or statements and inter-
viewing the accused parties, if possible.  The key part of 
such an investigation is asking very open-ended ques-
tions that do not involve editorial remarks and docu-
menting the investigation very thoroughly.  In short, it 
means asking impartial questions and documenting just 
the facts.

 After obtaining the facts, an Association’s 
Board of Directors should meet to determine how to 
respond.  The Association should involve its counsel at 
this point.  Responding is a diffi  cult issue and has to be 
addressed on a case-by-case basis.  Responding could 
often include publishing a statement to all homeown-
ers that the Association is a Fair Housing provider and 
does not condone any form of discrimination and/or 
harassment. 
 Whether the Association can really take any ac-
tion against the accused or off ending party is a highly 
debatable issue that requires a close examination of the
Association’s governing documents, policies, and court 
procedure. SB 89 legislation strongly encouraged 
mediation policies.  However, those policies are really 
aimed at disputes between the Association and hom-
eowners and not between homeowners themselves.  
Nevertheless, an Association could add to a mediation 
policy a clause addressing hostile living environment/
harassment issues.  Alternatively, an Association could 
develop an actual Fair Housing policy, as mentioned 
above.  If an Association creates a Fair Housing Policy, 
it could establish a formal set of rules that could allow 
an Association to seek an injunction against any hom-

eowner found to be discriminat-
ing or otherwise harassing 

another homeowner based 
on a protected class.  The 
question is really whether 

an Association has to go 
that far, and, again, there is 

no clear answer.  Our fi rm is a pro-
ponent of having established policies and 
rules for this type of issue.  The existence of such 
a policy can be very helpful if an Association is ever 
accused of not taking action to help curtail a hostile 
living environment.  An established policy is evidence 
that an Association cares about such issues and has 
some type of mechanism for actually responding.  Fur-
ther, CCRD Rule 81.8 talks about an individual taking 
advantage of “corrective or remedial measures.”  To us, 
this implies that a covered entity, such as an Associa-
tion, should have some type of mechanism to address 
a complaint of harassment based on sexual orientation 
and other protected classes.  Having a Fair Housing 
Policy is a great way to provide some type of remedial 
Continued On Page 6Continued On Page 6                                                 
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measure.  Such a policy could be as broad as an Asso-
ciation wants, meaning it could provide rules against 
all types of harassment.  However, we recommend the 
policy be narrowly tailored with the existing Fair Hous-
ing laws.  Having a mechanism by which a homeowner 
or other person can complain to the Board of Direc-
tors, resulting in an investigation and some type of 
follow up, can go a long way in demonstrating that an 
Association has actually responded to the complaint.  
But, again, the problem is that it remains unclear what 
all is expected of an Association.  What does seem clear 
in Colorado is that an Association cannot ignore an 
allegation of a hostile living environment.  Given that 
many Associations do step in and try to take corrective 
measures against homeowners who are not in compli-
ance with certain covenants, including noise violations, 
it is important that an Association can at least demon-
strate that it listened to the complaint, investigated it, 
and took some action to help eliminate the problem.
 Colorado is among thirteen states that protect 
sexual orientation and gender identity.  Accordingly, 
Associations need to be aware and stay aware of this 
protected class and obtain proper legal counsel when 
diffi  cult issues arise.  Lastly, Associations must stay 
aware of how familial status and marital status rights 
develop in connection with sexual orientation.  Hop-
kins Tschetter Sulzer will continue to provide informa-
tion on the overlap of these protected classes as the law 
further emerges.
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LEGISLATIVE UPDATELEGISLATIVE UPDATE
 There are two bills with the legislature that will  There are two bills with the legislature that will 
have a direct impact on Associations.  One is the new have a direct impact on Associations.  One is the new 
Carbon Monoxide Law (CO Detector Bill), and the Carbon Monoxide Law (CO Detector Bill), and the 
other is focused on Associations (HB 1359)other is focused on Associations (HB 1359).
 The Carbon Monoxide Law The Carbon Monoxide Law aff ects all housing, 
and, therefore all homeowners.  While much of the at-
tention of the bill relates to high profi le deaths in rental 
situations, all homeowners will need to place carbon 
monoxide detectors in their homes before they attempt 
to sell their homes.  
 The law specifi cally requires that existing single 
family or multi-family dwellings leased after July 1, 
2009, or one that has a change in tenant occupancy 

shall install an operational carbon monoxide alarm 
within ten feet of the entrance to each room lawfully used 
for sleeping purposes. Alarms must produce a distinct 
audible warning and be listed by a nationally recognized, 
independent product-safety testing and certifi cation 
laboratory to conform to the latest standards for carbon 
monoxide detection alarms.  The new law also sets forth 
the maintenance and installation requirements for car-
bon monoxide alarms.
 The fi rm has put together a detailed article and a 
white paper that address the Carbon Monoxide Law from 
a landlord’s perspective.  For a full detail breakdown 
on the law, check out the May article by Mark Tschetter, 
senior partner at the fi rm and contributor to the legisla-
tion, in HTS Newsletter Landlord News, available online 
at www.htspc.com.  Also check out the detailed white 
paper that addresses additional concerns.
HB- 1359 HB- 1359 
 Each year in Colorado, we see a continued trend 
of legislative transparency. Just as we saw with SB-100 
several years ago, the legislature is trying to maintain 
transparency for Associations, and these tweaks to exist-
ing law provide additional guidance for Associations. In 
the current economic climate, Associations need to focus 
on fi nancial reserves.
 The current act, if signed, forces Associations 
to focus on the reserves.  As of May 15, 2009, the bill is 
awaiting the governor’s signature.  The law will require:
- Reserve studies to account for physical and fi nan-
cial analysis of Associations;
- Allowance for Association Board Members to ac-
cess information, including 1) reports of monthly expen-
ditures, 2) contracts to which the Association is a party, 
and 3) copies of communications, reports, and opinions 
to and from managing agents, attorneys, or accountants;
- A general requirement that owners who preside 
over committees must meet the same qualifi cations as 
Board Members; and
- Applicable to all Associations pre-and post 
CCIOA Associations. At face value, this legislation seems 
innocuous.  However, it will force Associations to address 
the issue of reserves.  It will also force the issue of trans-
parency between Associations and management compa-
nies.  For the most part, management companies share 
this information with Boards at regular Board meetings.  
However, if there is a dispute regarding the access to 
records, the legislature has dictated that the management 
company must share this information with the Board.
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