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HANDLING FORECLOSURES 
WITHIN ASSOCIATIONS: 
FROM COLLECTION TO CLEAN UP

 Our last article on the topic of foreclosures dealt with the 
foreclosure storm that Associations were facing and changes to the 
law.  Since the January 2008 article, quite a lot has developed in the 
foreclosure market and banking world.  Foreclosures are still com-
monplace, but now some banks are looking for ways to delay paying 
Associations and are unresponsive to maintaining their properties to 
the standards required by both the law and Associations.  This article 
looks at possible solutions to dealing with the various problems fore-
closure properties present to Associations, from collection to clean 
up.
 Just because a bank owns the property does not mean that the 
bank does not have to pay dues.  Whoever owns a unit or home in 
your Association, whether it is a fi nancial institution or an indi-

vidual; the owner is 
responsible for pay-
ing the monthly dues.  
The dues are a cov-
enant in the Declara-
tion that is recorded 
against the property.  
The obligation to 
make payment to the 
Association is some-

thing that runs with the land.  In addition to paying the dues, the 
bank must maintain the property just like any other property owner. 
 Many banks will hire a management company to handle the 
maintenance of the home after it has been foreclosed.  Banks refer 
to properties that have completed the foreclose process and that 
banks own as “REO,” which stands for “Real Estate Owned.” Some 
companies that manage REO properties are very good about com-
municating with Associations and paying the dues and maintaining 
the property.  However, not all Management Companies maintain 
REO properties to the Associations’ standards. It is properties in 
the foreclosure process and REO properties, which are creating the 
most maintenance problems within Associations.
 There is an enforcement overlap between government and 
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Don’t Miss It!  What You Don’t Miss It!  What You 
Don’t Know Can Hurt YouDon’t Know Can Hurt You

 As our readers know, HTS is passionate 
about providing education on Fair Housing.  
We are once again presenting our introductory 
class that is specially designed for Associations 
and their Management Companies.  This class 
provides some basics on Fair Housing law in a 
workshop 
format, 
designed 
to promote 
class in-
teraction.  
The class 
will be held 
on August 
19, 2009 
at our new 
Firm location: 3600 South Yosemite Street, 
lower level conference center. Many folks have 
already signed up for this workshop.   Don’t 
miss out.  Fair Housing is one of the most im-
portant continuing education topics for Asso-
ciations and Community Managers.                                          
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HANDLING FORECLOSURES WITHIN ASSOCIATIONS: 
FROM COLLECTION FROM COLLECTION TO CLEAN UP 
Continued from Page 1Continued from Page 1
Associations regarding maintenance of property. 
The increase in foreclosures has forced some local 

governments to 
increase their code 
enforcement action 
against delinquent 
homeowners in As-
sociations before, 
during, and post 
foreclosure.  This 
places an additional 

burden on local government’s resources that are al-
ready struggling with reduced tax revenue.  Therefore, 
Associations cannot necessarily rely upon local gov-
ernments to force a clean up at a property.
 Can the Association bill the owner for mainte-
nance costs the Association incurs in cleaning up the 
foreclosed home?  One of the large benefi ts of owning 
a home within an Association is the quality and ap-
pearance of your neighbors.  Homes that are not be-
ing maintained can detract from your community and 
decrease everyone’s property values. So, owners have 
a collective interest in ensuring everyone maintains 
their property.
 Generally, Associations can bill homeowners 
for maintenance performed by 
the Association on a home.  The 
most accurate answer depends 
on whether the As-
sociation’s governing 
documents allow the 
Association to per-
form maintenance.  Many 
governing documents include 
provisions that allow the As-
sociation to perform maintenance if the owner is 
failing to take care of the property.  In some cases, 
such a provision may be limited to emergency repair 
situations.  However, if the Association is authorized 
to perform the maintenance, the Association can also 
pass this cost along to the Homeowner.  Before As-
sociations take any action on maintaining a foreclosed 
property or any Homeowner’s property, the Board 
should consult with the Firm’s attorney.  

 Associations beware! There are practical con-
cerns about the collection of the costs incurred in 
repairing properties.  If the Homeowner is already in 
arrears, then those maintenance fees can be tacked on to 
the tab, but owing the dues and collecting them are very 
diff erent sides of the same coin.  The Association should 
be practical and cost effi  cient when dealing with these 
properties.   Hiring a high-end lawn service to mow 
and landscape 
the property 
may techni-
cally meet the 
requirements 
of maintaining 
the property, 
but the As-
sociation may 
not be able to 
recover those 
funds.  There is also a question of who is the homeown-
er. If the property is an REO then the bank should be 
collectible.  If the property is still in the middle of the 
foreclosure process, then collection of the maintenance 
costs can be a larger concern.  Associations need to 
identify where the property is in the foreclosure time-
line before beginning repairs. 
 If the property is not bank owned, it is best for 
the Association to operate on the assumption that it is 
unlikely that the maintenance costs advanced will be 
fully recovered.  Being cost eff ective is not the same as 
being cheap.  The cheapest vendor for lawn service may 
not be the best choice for the Association. The Asso-
ciation should 
balance saving 
costs and hiring 
qualifi ed vendors. 
While it is pos-
sible to recover 
these maintenance 
costs, the collec-
tion of amounts 
owed by a hom-
eowner in foreclo-
sure can be challenging.  The Superlien, the equivalent 
of six months of dues, provides Associations with some 
fi nancial protection, but that protection can be lost. 
Continued on Page3Continued on Page3 
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of volunteers to tackle the maintenance issues that 
arise because of neglected homes in foreclosure.  Un-
fortunately, being neighborly and mowing someone 
else’s yard also carries a certain degree of risk.   In our 
litigious society, Associations have to be wary about 
creating a situation where a neighborly action leads to 
an accident creating a liability for the Association.  If If 
Associations choose to utilize volunteers, then it is advisable that fol-Associations choose to utilize volunteers, then it is advisable that fol-
lowing steps are taken to minimize problems:lowing steps are taken to minimize problems:

1)1) Notice must be provided to the homeowner whose 
property is going to be maintained;

2)2) The scope of the work the volunteers will perform 
must be defi ned, e.g. mowing yards and pulling weed, 
but not trimming trees;

3)3) Before organizing a volunteer maintenance group 
the Association should also consult with their insurance 
provider to ensure that, if a volunteer is injured, that 
the Association has the appropriate insurance coverage 
to cover the injury. 

4)4) The Association may even consider having the vol-
unteers sign a waiver to protect the Association.  Waiv-
ers, howeve,r are not a guaranteed protection against 
a lawsuit and they should contain representations as 
to the competency of the individual volunteering for 
specifi c tasks.  Associations should consult with their 
attorney’s before instituting a volunteer maintenance 
committee.

Foreclosures, unfortunately, are part of the challenge Foreclosures, unfortunately, are part of the challenge 
Associations face today.  Foreclosures lead to declin-Associations face today.  Foreclosures lead to declin-
ing revenue, a financial drain of money, and a nega-ing revenue, a financial drain of money, and a nega-
tive esthetic.  However, with some dedication from tive esthetic.  However, with some dedication from 
volunteers and timely responses from management volunteers and timely responses from management 
the possible negative impact of foreclosed homes on the possible negative impact of foreclosed homes on 
Associations can be minimized.Associations can be minimized.

HANDLING FORECLOSURES WITHIN ASSOCIATIONS: FROM 
COLLECTION FROM COLLECTION TO CLEAN UP Continued Continued 
from Page 2from Page 2
 Suppose, the bank has foreclosed, but is fail-
ing to pay off  the Superlien or the current dues.  The 
Association should treat the bank just like any other 

Homeowner under the collec-
tion policy.  Associations may 
have diffi  culty communicat-
ing with the bank if there is 
not a management company 
in place to maintain or sell the 

property, but many lenders have specifi c departments 
set up to deal specifi cally with the REO properties.  For 
additional information on Superliens please see part 
1 of this article that can be found online at www.htspc.
com (click on HOA link and Newsletters - Jan 2008 
issue). It is critical for Associations and Management 
Companies to be on the lookout for mailings related to 
foreclosures.   Associations’ Superliens can be voided 
and not paid if the Association ignores a request for 
an itemization of dues owed to the Association.  Most 
Management Companies have a process in place to 
promptly respond to mailings from the foreclosing 
parties’ attorney, so if you do not have a process to ad-
dress foreclosures, be sure to set up an internal system 
for the management to handle the itemization request.
 If a person is losing her home to her lender, 
then the homeowner typically has other creditors in 
pursuit, so Bankruptcy is a 
more common result these days. 
There are large collection hur-
dles with Bankruptcy.  Gener-
ally, if a homeowner successfully 
completes a Chapter 7 Bank-
ruptcy the owner will be able to 
discharge her debt obligations 
to the Association. Additionally, 
if a homeowner has completely 
abandoned their home, then 
locating the homeowner for service of a lawsuit could be 
a problem. More people are falling off  the grid, which 
makes locating homeowners for collection more expen-
sive and more ineffi  cient.
 A possible cost-eff ective solution to mainte-
nance issues is the formation of the Volunteer Mainte-
nance Committee. Associations can organize a group 

PAGE 3Volume II• Issue III

HOA  COMMUNICATOR
Hopkins Tschetter Sulzer

bb ll dd

     We welcome requests of topics for future      We welcome requests of topics for future 
      articles from Association Members and       articles from Association Members and 
      Management Companies.  Please contact       Management Companies.  Please contact 
     Wes or Pete with your suggestions.     Wes or Pete with your suggestions.
           Wes@htspc.com or Pete@htspc.com
                                          or call
                        303-699-3484



INTRODUCTORY FREE FAIR HOUSING CLASS FOR NTRODUCTORY FREE FAIR HOUSING CLASS FOR 
HOA’S ON AUGUST 19TH HOA’S ON AUGUST 19TH Don’t Miss It!  Don’t Miss It!  
What You Don’t Know Can Hurt YouWhat You Don’t Know Can Hurt You
Continued from Page 1Continued from Page 1

Date of class:Date of class:  August 19, 2009  August 19, 2009
Time:Time:   9:00 a.m until Noon.   9:00 a.m until Noon.
Location:Location:  3600 South Yosemite Street,       3600 South Yosemite Street,     
                                      Lower Level Conference Room                                      Lower Level Conference Room
   (Ample outdoor parking is avail-   (Ample outdoor parking is avail-
                                       able on the East side of the                                       able on the East side of the
   building.  Take elevator to lower    building.  Take elevator to lower 
                                       level and follow signs to the                                        level and follow signs to the 
   conference center   conference center

          Coff ee ,Tea and Refreshments Will Be Provided  Coff ee ,Tea and Refreshments Will Be Provided

This free class will explain how and why federal and This free class will explain how and why federal and 
state Fair Housing laws apply to Associations and their state Fair Housing laws apply to Associations and their 
managing agents.  It will provide an introduction to the managing agents.  It will provide an introduction to the 
various protected classes, including new changes unique various protected classes, including new changes unique 
to Colorado, and will discuss what constitutes discrimi-to Colorado, and will discuss what constitutes discrimi-
nation.  The class will also discuss disability law and how nation.  The class will also discuss disability law and how 
Associations must think about disability issues in terms Associations must think about disability issues in terms 
of interpreting their governing documents.of interpreting their governing documents.

WHY DEVOTE THREE HOURS FOR THIS CLASS?WHY DEVOTE THREE HOURS FOR THIS CLASS?

1. 1. You will receive continuing education credit. You will receive continuing education credit. 
CAI National has certified our class for continuing CAI National has certified our class for continuing 
education credit, and we will provide certificates of education credit, and we will provide certificates of 
attendance to ensure that you receive credit.attendance to ensure that you receive credit.

2.2. Homeowners and their tenants can file civil Homeowners and their tenants can file civil 
rights complaints against Associations, their Man-rights complaints against Associations, their Man-
agement Companies, and individual Board members agement Companies, and individual Board members 
for alleged Fair Housing violations.  Those com-for alleged Fair Housing violations.  Those com-
plaints can be filed with the Department of Housing plaints can be filed with the Department of Housing 
and Urban Development (“HUD”) or the Colorado and Urban Development (“HUD”) or the Colorado 
Civil Rights Division (“CCRD”).  Many Fair Hous-Civil Rights Division (“CCRD”).  Many Fair Hous-
ing Complaints are filed against Associations, their ing Complaints are filed against Associations, their 
management companies, and Board members each management companies, and Board members each 
year at HUD and/or CCRD.  Understanding your year at HUD and/or CCRD.  Understanding your 
legal liability is crucial.legal liability is crucial.

3.3. Fair Housing knowledge has many advantages Fair Housing knowledge has many advantages 
beyond avoiding lawsuits and administrative actions.  beyond avoiding lawsuits and administrative actions.  
Developing a Fair Housing ethic leads to betterDeveloping a Fair Housing ethic leads to better
relationships and building a thriving community. relationships and building a thriving community. 

CALL TODAY TO REGISTERCALL TODAY TO REGISTER
303-699-3424303-699-3424
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