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  BANKRUPTCY 
MYTHS, REALITIES, AND 

DECISION MAKING 
 We haven’t written about bankruptcy (BK) issues 
for quite some time.  Unfortunately, the current eco-
nomic climate has resulted in an escalating number of 
bankruptcies by residents.  Deciding what course of action 
to take when a resident fi les BK is diffi  cult because it is 
almost certainly to be a no win proposition.  A resident’s 
BK is almost certain to be a money-losing proposition.  
Some managers hesitate to make a decision to avoid the 
inevitable costs that are incurred when a resident fi les 
BK. As we will explain, in almost all instances a BK is go-
ing to cost the community money, and putting off  deci-

sive action at that start is a 
gamble that rarely pays off , 
and almost always results in 
bigger losses.

 But before we discuss BK 
decision-making, let’s 
review some basics. First, 
when a resident fi les BK, 

an automatic stay immediately goes into eff ect.  The auto-
matic stay is analogous to an instant force fi eld surround-
ing the resident.  This force fi eld protects the resident 
from all creditors, including you the resident’s landlord.  
Once you have been notifi ed that the automatic stay is in 
place, you cannot take any action against the resident to 
collect the rent, or to enforce the lease for non-payment 
until you lower the force fi eld.  
 You can only lower the force fi eld by obtaining a 
court order.  This order is called Relief from the Auto-
matic Stay.  To obtain a court order granting you relief 
from the automatic stay, you must fi le a Motion for Relief 
from the Automatic Stay. Once the automatic stay goes 
into eff ect up to the time you obtain a court order grant-
ing you relief from the automatic stay, you must cease all 
eviction action against the resident.  If you served a three-
day demand for rent and the resident has not paid, you 
can’t fi le a case.  If we have fi led an eviction case for you, 
we must halt the court process.  You face substantial 
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  EPA Amends RRP Rule EPA Amends RRP Rule 
Effective July 6, 2010Effective July 6, 2010

 The U.S. Environmental Protection Agency 
(EPA) has amended its Renovation,Repair and Painting 
rule. This aff ects properties 
as well as renovation fi rms.  
A copy of the NMHC and 
NAA overview of this rule 
can be found on the Firm’s 
website  wwwhtspc.com Leg-
islative Alerts Page.
 The new require-
ments go into eff ect on July 
6, 2010. The changes of
interest to apartment communities are largely in the 
area of recordkeeping and reporting requirements. The 
amendment (75 FR 24802) is available at http://bit.ly/
cyZdxr.
 Resident Notifi cation Resident Notifi cation: Renovation fi rms 
(including property maintenance staff ) are now required 
to provide owners and the occupants of a building being 
renovated with a copy of records demonstrating compli-
ance with the RRP training and work practice require-
ments. This information must be delivered along with the 
fi nal invoice for the renovation, or within 30 days of the 
completion of the renovation, whichever is earlier. This 
notifi cationcan be accomplished through the use of EPA’s 
“Sample Renovation Recordkeeping Checklist’’“Sample Renovation Recordkeeping Checklist’’  (www.epa.gov/
lead/pubs/samplechecklist.pdf).
 Cleaning Verification versus Clearance Cleaning Verification versus Clearance
Testing:Testing: The RRP rule does not require clearance test-
ing, but it does require cleaning verifi cation once the 
work area has been cleaned up. Cleaning verifi cation 
involves wiping horizontal surfaces with a moist clean-
ing cloth (i.e., a wet Swiff er) and comparing it to the 
EPA Cleaning Verifi cation card. The wet cleaning cloth is 
then visually evaluated in comparison to an EPA provided 
color sheet to determine whether the work area is clean. 
With respect to renovations in common areas, EPA is also 
requiring property owners to make these records made 
available to residents “of the aff ected housing units” by 
providing individual notices or posted signs on how to 
review or obtain copies.
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liability, both in fi nes and for damages, including attor-
neys’ fees, if you continue to process an eviction or try to 
collect the rent when the automatic stay is in place.
 The cost to fi le motion for relief from stay is Six 

Hundred dollars, which includes 
the One Hundred Fifty dollar 
fi ling fee.  Once the motion is 
fi led, the court sets a prelimi-
nary hearing date around thirty 
days from the date of fi ling.  The 
resident must fi le a response a 
week before the hearing to con-
test the motion.  If the resident 
doesn’t fi le a response, no hearing 
takes place, but we are required to 

fi le a certifi cate of non-contested matter with the court, 
and the court orders relief from the stay.  If the resident 
fi les a response, then on the date of the hearing the court 
conducts a brief non-evidentiary hearing regarding the 
evidence that would be submitted at a formal hearing.  
Both sides submit witness and exhibit lists showing what 
the evidence will show.  If the court determines there is a 
genuine dispute, then the matter gets set for a fi nal hear-
ing where testimony will be required.  If the court deter-
mines there is no issue, the court grants relief from the 
stay. If the resident does not contest, you are not required 
to appear.
 Residents rarely contest motions for relief from 
stay.  Further, in the few instances that the resident does 
contest a motion for relief, the matter is almost always 
resolved in the landlord’s favor at the initial non-eviden-
tiary hearing.  Only in the rarest of cases does the court 
set a motion for relief for a fi nal formal hearing, usually 
because the resident is unable to demonstrate a legitimate 
dispute.  A legitimate dispute will only exist if there is 
a factual question regarding the validity of the amount 
owed, or a challenge to title of the property, or on certain 
subsidized properties a tenant can put the arrearage into a 
bankruptcy plan and remain in the property. 
 Generally, residents can fi le either a Chapter 
7, or a Chapter 13 bankruptcy.  A Chapter 7 resident 
bankruptcy fi ling will wipe out all past due money owed to 
you, including rent, owed as of the date the BK petition 
is fi led.  A Chapter 13 is a reorganiza-
tion plan.  If a resident fi les a Chapter 
13, you may get paid some money, but 
don’t hold your breath.  If you do get 
paid under a Chapter 13, the resident’s 
Chapter 13 plan usually will only pay a 
fraction of what is owed to any individual creditor.  In or-
der to get paid, you may have to fi le what is called a “proof 
of claim”.  As a creditor of the resident, the BK court will
continued on page 3continued on page 3
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 Worker Training:  Worker Training: Currently, training provid-
ers (instructors) complete a 16-hour course. EPA now 
believes that training instructors need only complete
an eight-hour renovator or dust sampling technician 
training instead of a 16-hour or longer abatement course. 
States seeking to develop their own worker certifi cation 
program under the RRP rule have been granted an addi-
tional two years to demonstrate to EPA that they meet the 
requirements of the RRP rule.
 Opt-Out: Opt-Out: EPA has eliminated the original rule’s 
“opt-out” provision for owner occupied single-family 
properties.  
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FED FILING DAYS
ARE CHANGING

Due to recent changes with the courts, we have 
modifi ed our daily FED return schedule.  This change 
will only aff ect a few counti es, but certain fi ling days 
will change.  Please visit the Filing Calendar on our 
website for the updated calendar.
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notify you if you are eligible to fi le a proof of claim, and 
the applicable deadline for fi ling.
 You should verify that the resident obtained a 
“discharge” after the resident has fi led BK.  While not too 
common, some resident BK cases get dismissed prior to 
discharge. In order for the debt to be wiped out, the debt 
must be discharged.  Sometimes the resident fi les his BK 

without an attorney, and 
then fails to fi le the neces-
sary paperwork with the 
court.  Sometimes a resi-
dent is a serial bankruptcy 
fi ler and the BK court ends 
up dismissing the case for 
abuse of the system.  In 
either case, the resident’s 

bankruptcy case gets dismissed prior to discharge.  If a 
resident’s bankruptcy case is dismissed, the resident’s 
debts, including any debt to you, is not discharged, and 
you may collect the debt.  Thus, you should not write off  
a resident debt until verifi cation of discharge.  If you are 
uncertain as to whether a debt has been discharged, you 
should contact us for assistance.
 Similar to many areas of the law, the internet 
has created many myths regarding bankruptcy.  These fall 
under the “I heard it was the law” category.  Let’s take a 
moment to address some common myths.
 A resident can exclude me from his bankruptcy.  
This is false.  A resident can elect to re-affi  rm the debt to 
you after the resident has fi led BK, as part of the process.  
However, if a resident promises to re-affi  rm a debt to you 
(the rent he owes), and doesn’t, there is nothing you can 
do.
 A resident can only fi le bankruptcy once every 
seven to eight years, my applicant just fi led 3 years ago, 
and thus I don’t have to worry about the applicant going 
BK on me.  This is partially true.  A 
resident can only obtain a discharge 
once every seven to eight years.  How-
ever, a resident can fi le many times 
during this period.  As noted above, 
some residents are frequent fi lers.  
These residents start the process, but 
don’t complete it.
 A resident can live in my unit rent-free after fi l-
ing.  This is false.  If a resident obtains a BK discharge, 
this only discharges rent due at the time the BK petition 
was fi led.  Any rent due after a resident fi les bankruptcy 
is a “post-petition” obligation.  Post- petition obligations 
are not discharged in bankruptcy.  You would still have 
to get relief from the automatic stay to evict a resident for 
failure to pay post-petition rent, but the resident owes it, 

and at some point you can collect it.
 Only bad persons or deadbeats fi le bankruptcy.  
This is false.  Donald Trump and Chrysler fi led BK.  
Sure, some residents abuse the bankruptcy system.  How-
ever, bankruptcy is a legitimate tool that many residents 
are forced to use because of circumstances beyond their 
control.  Further, more and more residents are fi ling 
bankruptcy and paying their rent.
 If your resident fi les bankruptcy, these are the 
steps to be taken.  First, respect the force fi eld.  Don’t 
demand rent, or attempt to evict the resident.  The court 
can and will fi ne you, and will award damages, including 
attorneys’ fees if you ignore the automatic stay.  While you 
can’t take action until you get relief from the automatic 
stay, you are free to talk to the resident to ascertain the 
resident’s intentions.  So ask the resident, do you plan on 
staying, are you planning on paying the rent, and when?  
You can also talk to the resident (verify) the resident’s 
total debt, why the resident fi led, and resident’s cur-
rent income.  Knowing these 
answers gives you the knowledge 
you need to make an informed 
decision about whether you 
should move for relief from the 
automatic stay.
 If you don’t like the 
resident’s answers, you don’t believe the resident, the 
resident is ignoring you, or refusing to pay rent, you fi le a 
Motion for Relief from Stay to get the force fi eld lowered.  
The biggest mistake is delaying this decision.  Landlords 
and managers delay making this decision for several 
reasons.  You can’t get a hold of the resident, or you want 
to avoid the legal fees that will be incurred to lower the 
force fi eld.  Another big mistake in making this decision 
is placing too much faith in the resident’s word when it 
is not warranted, and without scrutinizing the resident’s 
ability to perform.
 For example, July’s rent is due, Ronnie Resident 
hasn’t paid and is now late.  Right before you are about to 
post your rent demands, Ronnie gives you notice that he 
has fi led bankruptcy.  You attempt to contact Ronnie, but 
he doesn’t return your phone calls, and otherwise avoids 
you. A couple of weeks go by, you fi nally talk to Ronnie.  
Despite being late eight times in the last two years, Ronnie 
swears on his mother’s grave he will pay you next week, 
and will be current next month.  You ask Ronnie about 
his debts and his job, but he doesn’t want to talk about 
them.  Next week comes and goes, and Ronnie doesn’t pay 
you.  It’s now almost August, and Ronnie owes July and 
will owe August rent in a couple of days.
 You fi nally decide that Ronnie is not credible, 
and you must get relief from the automatic stay.  We 
promptly fi le a Motion for Relief from the Automatic 
Stay, but this process takes thirty days.  After the 
continued on page 4continued on page 4
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bankruptcy court grants you relief, Ronnie still refuses 
to pay or move.  You have to end up evicting Ronnie.  
Clearly, based on these facts, you would have been better 
off  immediately fi ling for relief from stay.  Delaying or 
putting off  fi ling for relief from stay to avoid legal costs 
has resulted in a bigger loss for the property.  A poor 
payment history, and a refusal to promptly communicate 
or provide information are red fl ags.  When you see these 
red fl ags, you are almost always better off  immediately 
fi ling a Motion for Relief from Stay with the bankruptcy 
court.
 Not fi ling for relief from stay is a gamble.  You 
are betting that you will be better off  not fi ling because 
you save the legal costs, and that the resident will either 
pay or move before you could have the resident out if you 
went through the court process.  Some clients have taken 
this gamble and won.  Others have taken this gamble and 
lost.  The key point is that it is a gamble, and you should 
only place this bet after carefully assessing the probabil-
ity of your resident either paying, or voluntarily mov-
ing.  If you don’t want to gamble on the resident and have 
decided to move for relief from the stay, you should take 
immediate action because delaying usually results in a big-
ger loss.

����������������������

  

July  2010 PAGE 4Landlord News

IMPORTANT HTS JULY DATES
     

July 5th  ALL COURTS CLOSED ALL COURTS CLOSED 
   4TH OF JULY HOLIDAY   4TH OF JULY HOLIDAY
   HTS Closed   HTS Closed
   4TH OF JULY HOLIDAY   4TH OF JULY HOLIDAY

July 14th  Advanced Fair Housing  
   HTS Lower Conference Center 
   3600 S. Yosemite Street  
   Denver, CO   
   
   

8:30 a.m. - 11:30 a.m.

July 15th   CHFA Subsidized Housing  
   Boot Camp   
   1981 Blake Street
    Denver, CO
   Call - Karen Black @ CHFA 
   303-297-2432   
   8:45 a.m. - 12:00 p.m.

July 23rd  North Client Lunch
   Dave & Busters   
   Westminster   
   11:30 a.m. - 1:00 p.m. 


