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Not Every Problem Is An

Association
Problem

 An important key to problem solving is making sure it is 
your problem to solve.  A dentist does not tackle a skin problem, and 
a mechanic does not install a roof.  Associations are in place pri-
marily to protect the property values and to maintain the common 
elements of a community.  Often times, the Association can be the 
first place for an owner to turn to resolve a community problem, but 
the question that is critical to answer is whether or not the owner’s 
problem is an association problem.  
 Board members have the responsibility and a fiduciary duty 
to uphold the governing doc-
uments.  That responsibility 
comes with some protection.  
Pursuant to Colorado Revised 
Statutes §7-128-401, a board 
member is afforded protec-
tion from their decisions if 
their actions are done in good 
faith, with ordinary care of a 
reasonable person in a similar situation, and in a manner that is rea-
sonably believed to be in the best interest of the Association.  This 
law is commonly referred to as the Business Judgment Rule.  This 
protection for board members is important in light of the responsi-
bility for determining the scope of a problem from a homeowner.
 Associations that receive a call for every problem from own-
ers are doing something right.  The calls mean the residents view 

the association as a problem-solving piece of their 
community.  At first glance, this is an excellent 

position for the association.  Part of what an 
association can and does provide is cus-

tomer service for their owners.  The 
Association’s role in a community ex-
tends beyond just a demand letter for a 

covenant enforcement matter.  However, 
the Association does not have the resourc-
es or the scope of authority to resolve all 
owner issues.  It is important for an as-

sociation to strike a balance between
Continued on Page 2

What Chapter 13 
Bankruptcy Means 

to Your HOA
 Receiving a Bankruptcy Notice for a 
homeowner is bad news, but finding out that 
you may have to deal with a homeowner’s Chap-
ter 13 Bankruptcy for the next five years is even 
more frustrating.  A Chapter 13 Bankruptcy 
Case is a creditor repayment plan approved by 
the Bankruptcy Court and administered by an 
attorney appointed by the Court called a Bank-
ruptcy Trustee.
 Many people are more familiar with 
Chapter 7 Bankruptcy, also known as Liquida-
tion.  In a Chapter 7, all non-exempt assets of 
the debtor 
are sold and 
distributed to 
the creditors.  
However, in 
order for an 
individual to 
be allowed to 
file Chapter 
7 they must earn less than the state median in-
come.  For cases filed in Colorado after March 
15, 2011, the state median income for an 

Continued on Page 3
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Not Every Problem Is An Association 
Problem
Continued from Page 1

customer service and directing an owner to resolve an 
issue on their own.  
 For example, noise disputes between owners 
are a challenge for all associations.  Happy Acres is a 
single-family community where Owner A is having 
constant problems with 
Owner B’s stereo and 
high volume of guests.  
The first thing Owner A 
does is call up the prop-
erty manager and indi-
cate there needs to be a 
resolution to the noise 
issue probably in the 
form of a letter from the association.  What should the 
Association do?  

A) Promptly send Owner B a letter requesting the 
noise be kept to a minimum.

B) Send the matter over to the Association attorney 
for a sternly worded cease and desist letter.

C) Send the resident a request to keep the noise down 
and invite both residents to a meeting regarding 
the same.

D) Do nothing and inform Owner A to call the police.

 The appropriate response for Happy Acres 
depends in part, on whether or not the Association 
has the authority to resolve disputes between owners.  
Remember, the primary function of an association is 
to manage the common areas and protect the property 
value within the community.  Conflict resolution is 

certainly a secondary 
function that stems 
from the role of 
protecting property 
values.  Failing to 
maintain the exte-
rior of the home, 
whether it is the 
yard or the paint, 
is an easy example 

of property value degradation and the intersection 
of the Association’s interest and an owner’s behavior.  
A noise violation is not so obvious.  Certainly, most 

Declarations or rules would have a clause that may apply 
to the example.  However, not all associations have rules 
geared towards resolving conflicts.  What if Neighbor B 
disputes the noise issue, then turns around, and com-
plains about Neighbor A’s constant barbeques.  Where 
does the Association’s interest fall in this situation?  No 
common areas and no obvious impact on property value 
are being raised.
 Some common criticisms regarding associations 
stem from the complaint that associations go too far 
and their dues are actually quasi-governmental.  Some 
homeowners have even filed suit against their Asso-
ciation claiming that dues are the equivalent of taxes.  
Associations do have some overlapping authority with 
municipalities, but the Association is not a replacement 
for a police force.  In Happy Acres, none of the listed 
answers offers an ideal solution.  Perhaps a combination 
of suggesting the complaining resident contact the police 
and then encouraging the resident to bring the issue to 
the board meeting to investigate as to how the Associa-
tion could assist in resolving the 
issue may be the best cus-
tomer service-oriented 
approach to solving the 
problem.  The Board 
could then hear the 
issue, review the rules, 
with the assistance of the 
Association’s attorney 
if necessary, and then 
encourage the parties 
to resolve this issue. Per-
haps Owner A will have 
met with a successful 
resolution from the police.  The Association can cer-
tainly encourage Owner A and Owner B to mediate the 
issue and try to work it out.  It is important for the As-
sociation to maintain a neutral stance if the Association 
is not getting involved in an enforcement action.  That is 
the only fair way to treat Owner B.
 There is not always an easy path for an associa-
tion to determine the scope of a homeowner’s problem.  
Every decision has a consequence that could potentially 
take an association down a path of litigation; either the 
Association is acting beyond its authority or the Associa-
tion is not doing enough.  However, if the Board is
operating within the scope of their governing documents 
Continued on Page 4
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What Chapter 13 Bankruptcy Means to 
Your HOA
Continued from Page 1

individual is $48,598 and  $83,976 for a family of 
four.  Some examples of exempt assets (or assets that are 
not subject to sale in a Chapter 7) include $3000 for 
household goods, $1500 for wearing apparel, $2000 for 
jewelry, $5000 for a vehicle, a burial site, and $90,000 
in equity in a home.  Most individuals who file Chap-
ter 7 do not have any assets above the exempt amounts.  
So, when the debts are discharged, or eliminated in the 
Bankruptcy, the creditors get nothing and the debtor 
is relieved of all debt they owed up to the date of filing 
their case.
 When an individual earns more than the state 
median income, they are required to file a Chapter 13 
Bankruptcy Case.  This type of case requires that the 
debtor list all of their income and expenses.  The type 

and amounts of the al-
lowed expenses must be 
on an approved list com-
piled with data from the 
Census Bureau and the 
IRS.  Then the debtor 
subtracts their expenses 
from their income to 
determine their “dispos-

able income.”  All disposable income must be paid to the 
trustee each month for a period of three to five years for 
distribution to creditors. 
 So, the HOA will get paid what it is owed 
through the plan, right?  Probably not.  First, the 
trustee gets their percentage for administering the plan 
right off of the top of each monthly payment. Second, 
the attorney gets any unpaid attorney fees for filing the 
Bankruptcy case.  Third, secured 
creditors, such as the mortgage com-
pany and auto loans get their arrears.  
Finally, unsecured creditors, such as 
credit cards, receive a percentage of 
what is left over (if there is anything) 
as a percentage of the total amount of 
unsecured debt owed.  
 HOA’s are secured creditors, 
right?  Yes, the HOA has a security interest in the home.  
However, we often see past due assessments listed in the 
Bankruptcy with other unsecured debts.  If this hap-

pens, the HOA has a right to file a form called a Proof 
of Claim in the Bankruptcy to remind the Homeowner 
of their secured obligation.  Additionally, the HOA can 
object to the Bank-
ruptcy Plan if the 
homeowner fails to 
consider payment 
of the past due 
assessments with 
their other secured 
creditors.  How-
ever, objecting to 
the Bankruptcy 
Payment Plan can be expensive, so pursuing this course 
needs to be balanced with the total amount of dues in 
arrears through the Bankruptcy filing date.  If the HOA 
does not receive payment during the Chapter 13 plan, 
unfortunately, discharge of the debt in Bankruptcy 
eliminates the HOA’s ability to collect that amount 
from the homeowner. The good news is that even if the 
HOA receives nothing through the Chapter 13 payment 
plan, the HOA still has a lien on the property, because 
the assessment lien remains intact after the Bankruptcy 
process is complete.  This is the secured debt So ulti-
mately, as long as the property is not foreclosed on as 
well, upon refinance or sale, the full balance due must 
be paid to the HOA to clear title for the new owner. 
 While the five year payment plan is in effect and 
the debtor is making payments, there is an Automatic 
Stay in effect that prohibits all creditors from purs-
ing pre- or post-Bankruptcy debts.  The HOA can no 
longer attempt to collect any amounts owed from the 
homeowner through calls, letters, or legal collection 
efforts.  So what can you do if the homeowner fails to 
pay the current dues?  The HOA, through a Motion 

for Relief from Stay, must ask the 
Bankruptcy Court for permission 
to take collection action against the 
debtor for failure to meet their cur-
rent obligations.  Once you have the 
Court’s blessing, collection efforts 
can recommence.
 On a practical note, most 
people that fail to meet their post-

Bankruptcy obligations normally fail to meet their 
Chapter 13 plan payment obligations as well, which 
leads to dismissal of the Bankruptcy case.  
Continued from Page 4
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What Chapter 13 Bankruptcy Means to 
Your HOA
Continued from Page 1

The majority of Chapter 13 cases are eventually dis-
missed for the simple reason that paying all disposable 
income to the court for five years is a severe burden.  
Most people have unexpected expenses during the 
five years which prohibit them from completing the 
plan and obtaining a discharge of their debts.  After 
dismissal of their Chapter 13 case, some debtors try 
again by re-filing a Chapter 13 case, some debtors have 
experienced changes in income that allows them to 
file a Chapter 7 case, and some give up on Bankruptcy 
completely.

Not Every Problem Is An Association 
Problem
Continued from Page 2

and they make reasonable decisions based on the facts 
and circumstance that they believe is in the best interest 
of the Association, then the board’s actions should be 
defensible and protected under the Business Judgment 
Rule.
 Associations have many challenging issues to 
resolve, from budgets to dealing with homeowner apa-
thy.  For a group of volunteers, board members can be 
taking on a lot of responsibility.  There is no need to 
increase the scope of that work by handling the burdens 
of solving everyone’s problem.  In fact, attempting to do 
so could divert the Association’s resources of volunteer 
time and possibly money from the main purpose of the 
Association.  Still, there is no need for an association to 
blow off any resident complaint, and in fact just the op-
posite is true.  However, a measured response to every 
complaint is critical for the Association to maintain 
the focus on their long-term goals, and not get bogged 
down in a side dispute.
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Do Your Board Members
Know Their Role?

 Being a member of an HOA Board of Directors 
can be a lot of work.  From “fiduciary responsibilities” 
to the management of operating and reserve funds to 
staying abreast of the latest laws effecting associations, 
the responsibilities of an HOA Board Member can be 
overwhelming.
 Coming up on August 31, Community As-
sociation Institute’s (CAI) Rocky Mountain chapter 
is presenting “Fiduciary Duties of Board Members: A 
Humorous Approach to Community Management and 
Board Tactics” featuring Firm attorney Pete Muccio 
and Carmen Stefu of 4 Seasons Management.  Whether 
you are an HOA Manager, current Board Member, 
or simply considering a larger role in your Associa-
tions governance in the future, find out more about all 
aspects of a Board Member’s responsibilities.  We hope 
you can join us for a fun, interactive look at what being 
a Board Member is all about.
 The class, presented as part of the CAI’s As-
sociation Leadership Series, will be held at the South 
Metro Chamber Building in Centennial (2154 E. 
Commons Ave., Ste. 342).  We hope to see you and 
your Boards there on the 31st!  For more information, 
vist the CAI-RMC website at www.HOA-Colorado.org.


