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MORE WEED CONTROL:  
The Evolution of Medical 

Marijuana in Colorado
   A Fair Hosing Focus Article 

 Summer is long over and snow removal has begun, so, clearly, this 
article is not about landscaping.  It’s time to talk about medical mari-
juana.  In 2010, our firm moderated a medical marijuana event for the 
Community Associations Institute, Rocky Mountain Chapter.  In that 

event, many stereotypes were eroded and 
the audience focused on how to deal with 
medical marijuana issues in their com-
munity.  Since then, the law concerning 
housing and medical marijuana has not 
evolved much.  In fact, by the time the law 
with medical marijuana and housing truly 
evolves, we will have likely legalized the use 
of all marijuana.  So, for now, do we throw 
our hands up in the total confusion of the 
haze?  No, we all have to hunker down and 
find a position and stick to it.  Medical 

marijuana is complicated and triggers some Fair Housing concerns.  Own-
ers’ smoking and growing of medical marijuana has raised numerous issues 
in the multi-family condo context.  In single-family home communities, 
and even in condo communities, growing of marijuana, in particular, has 
created numerous problems.  The following discussion on medical mari-
jana focuses on: (a) how associations should view the use and cultivation 
of marijuana; (b) how to enforce abuses; and (c) recommendations on 
responding to and dealing with Fair Housing accommodation concerns.
 In the rental industry, housing that is under the United Stated 
Department of Housing and Urban Development’s (“HUD”) control, be-
cause of the receipt of federal monies, is subject to a HUD memo that ba-
sically forbids any use of medical marijuana.  This HUD memo announces 
a zero-tolerance policy, which means that housing providers under HUD 
purview are not to even consider a reasonable accommodation request 
for marijuana.  The rationale for this edict is that all marijuana use and 
growth violates the federal Controlled Substances Act of 1971 (“CSA”) and 
anyone using an illegal drug is not entitled to a reasonable accommodation 
under federal Fair Housing law. 
 The Colorado Civil Rights Divisions (“CCRD” - which is HUD’s 
state counterpart in enforcing federal and state Fair Housing laws) has 
recently taken a stance contrary to HUD.  CCRD found discrimination in 
Continued on Page 2

Seizure of PerSonal 
ProPerty to SatiSfy 

a Judgment
A Collection Coach Tip
 One way to satisfy a judgment debt in 
Colorado is to seize and sell the personal property 
of a judgment debtor.  Personal property includes 
all items owned by the debtor that is not real estate, 
such as vehicles, mobile homes, household items, 
etc.  However, in order to utilize this process, the 
judgment creditor must take certain steps and get 
the assistance of law enforcement personnel. 
 The first step is 

for the judgment 
creditor to obtain a 
Writ of Execution. 
A Writ of Execution 
is a document issued 
by the Clerk of the 
Court that lists the 
name of the judg-
ment creditor and 
the judgment debtor, 

as well as the date and amount of the judgment.  
The Writ of Execution allows the Sheriff to seize the 
debtor’s property and sell it to enforce payment of 
the judgment. 
 The next step is to deliver the Writ of 
Continued on Page 3
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MORE WEED CONTROL:  The Evolution of Medical 
Marijuana in Colorado  continued from page 1

a case where a Housing Authority failed to engage in the 
required dialogue for an accommodation request related to 

medical marijuana.  
In short, CCRD went 
directly against the 
HUD memo.  That is 
the equivalent of you 
telling your boss that 

he or she is simply wrong.  Where does that leave us?  Well, 
it leaves us with a difficult Catch-22:  CCRD and HUD 
do not agree and CCRD takes the position that reasonable 
accommodations for medical marijuana must at least be 
considered.  In light of that, associations should develop a 
firm policy about medical marijuana and stick by it.  Yet, 
what would such a policy look like?  We have given it a lot of 
thought and provide the following thoughts.
 First, it is important to understand the Colorado 
law.  The Colorado Constitution grants the right to a regis-
try card to those who suffer from debilitating medical con-
ditions.  Some of us may wonder then what exactly are the 
debilitating medical conditions facing certain men in their 
twenties who possess a registry card.  It is true that many 
people with the registry card do not meet the standard set 
forth in the Constitution.  In short, there are many abuses 
and those abuses have led to a floodgate of problems in our 
communities
 Next, communities must decide what their phi-
losophy is concerning 
the use of marijuana 
before they can craft an 
actual policy.  We advise 
our clients that there 
are three camps.  Camp 
1 takes the position 
that all use of medi-
cal marijuana is illegal 
under CSA and will not 
be tolerated on any level.  Camp 2 takes the position that 
all use of medical marijuana is illegal under the CSA unless 
there is a bona fide Fair Housing need.  Camp 3 takes the 
position that the state of Colorado issues the registry card 
so all medical uses are acceptable.  The problem with Camp 
1 is the CCRD ruling discussed above.  The problem with 
Camp 3 is it does not address the problems associations 
face from the cultivation and distribution of medical mari-
juana.  Camp 2 does address those concerns and creates a 
solid basis for a policy.
 The federal government has made it clear through 
the use of memorandum known as the “Ogden Memo” 

that it does not support the cultivation of medical marijuana.  
Deputy Attorney General, David Odgen, wrote this memo 
for federal prosecutors in jurisdictions, like Colorado, that 
have enacted laws authorizing the medical use of marijuana.  
The Ogden Memo had two different facets.  First, Ogden 
articulated that his office did not believe that it was a good use 
of federal resources to prosecute users of medical marijuana 
under the CSA.  However, second, Ogden emphasized that 
his office is against the cultivation, sale, and distribution of 
marijuana for purported medi-
cal purposes.  On June 29, 
2011, the United States Depart-
ment of Justice (“DOJ”) issued 
a memo to all federal prosecu-
tors supporting the Ogden 
Memo and emphasizing that 
DOJ still considers all persons 
who are in the business of cul-
tivating, selling, or distributing 
marijuana, and those who knowingly facilitate such activities, 
as being in violation of the CSA.  DOJ takes this stance even 
in states like Colorado that authorize medical use.  Thus, the 
federal government seeks to prosecute cultivation of medical 
marijuana as a violation of the CSA.
 Even with this disparity between Colorado and fed-
eral law, one thing is clear:  Colorado communities need to 
understand that the cultivation of medical marijuana violates 
federal law and could lead to federal prosecution.   With that 
in mind, we advocate Camp 2.  This philosophy leads to a 
policy against all growth, and even the use of medical mari-
juana, unless such use relates to a bona fide Fair Housing 
request.  
 We believe associations should adopt a policy that sets 
forth what uses of medical marijuana will constitute a nui-
sance under the governing documents.  For instance, certain 
condominium complexes have passed no-smoking rules.  
Also, some individuals may be allergic or highly sensitive to 
their neighbors’ marijuana smoke.  A policy must define when 
the use of medical marijuana constitutes a nuisance and must 
state a prohibition concerning any form of cultivation based 
on federal law.
 Commercial Associations are also confronting the 
changing landscape of marijuana laws.  For commercial units, 
the issues center around a dispensary or even a grow opera-
tion.  Both can create possible issues for neighboring units 
as well as an impact on the overall community.  A marijuana 
operation that adjoins a bakery or a dry cleaner can have many 
issues.  The association must decide whether to allow the 
practice, how to deal with new businesses, and whether or not 
to grandfather in an existing unit.  In addition, with dispen-
saries and growing operations, there are likely local municipal 
Continued on Page 4
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Seizure of PerSonal ProPerty to SatiSfy 
a Judgment  continued from page 1
Execution to the Sheriff together with instructions on what 
property is to be levied and where, the sheriff’s fee, and a 

bond.  The Sheriff may levy the per-
sonal property of the judgment debtor, 
whether it is the possession of the 
judgment debtor or a third party.  The 
Sheriff fees can be pretty steep.   In 
Arapahoe County, the Sheriff requires 
$200 deposit for execution of the Writ, 
$35 plus mileage for service of the Writ 
and Notice of Levy, $30 plus actual 

expenses and publication costs for the advertisement of the 
sale, $200 deposit for conducting the sale, a commission on 
the bid price of 1.5-3% if there is no sale and commission of 
5-7% of the bid price if a sale is conducted, and $60 for Re-
turn of the Writ of Execution.  In addition, the Sheriff nor-
mally requires the judgment creditor to post a bond to cover 
any liability issues that may arise against 
the Sheriff while seizing, transporting, 
or storing the property.   The Sheriff will 
often require that the bond posted be two 
to three times the value of the property 
being seized, but each county Sheriff has 
slightly different requirements. 
 Upon seizing the property, the 
Sheriff will likely require the creditor to 
provide towing or transportation of the 
seized property to an approved, licensed and bonded stor-
age facility.   The property must remain at the storage facility 
until the scheduled Sheriff’s sale, and the judgment creditor 
is also responsible to pay for the storage charges until the sale.
 At the same time the Sheriff is seizing the property, 
he or she serves the judgment debtor a copy of the Writ of Ex-
ecution, a notice of levy and a form listing exemptions to levy.  
The Sheriff must wait a period of time to allow the judgment 
debtor to file a claim of exemption.  A short list of possible 

exemptions is listed below.  If 
the judgment debtor does not 
file a claim of exemption (or 
if the claim of exemption is 
denied), the property is sold 
at a noticed public auction 
and the proceeds delivered to 
the judgment creditor.  There 
is always a possibility that no 

one will attend the public auction to purchase the property. 
 If there are liens against the seized property, the lien-
holder’s interest must first be satisfied before the judgment 
creditor receives any amount toward the payment of the judg-
ment.  Additionally, if the judgment debtor does a file a claim 

of exemption, the parties must attend a court hearing where 
a judge will decide what, if any, of the seized property is 
exempt from seizure.  If the court finds that the debtor has 
an exemption in the property seized, the court can order the 
judgment creditor to either pay the amount o f the exemp-
tion to the judgment debtor or return the exempt property.  
Remember, the exemption amounts are current fair market 
value (garage sale prices), not replacement cost.
 Some examples of exempt property in Colorado 
include:
1.    $1,500 in wearing apparel of the debtor and each
       dependent
2.    $2,000 in watches and jewelry of the debtor and each     
       dependent
3.    $1,500 in family pictures and books of the debtor 
        and each dependent
4.    One burial site for the debtor and each dependent
5.    $3,000 in household goods 
6.    $600 of provisions and fuel
7.    100% of money received from pensions or retire
       ment benefits
8.    $20,000 in supplies, equipment, and business 
        materials used to carry out gainful employment
9.    $5,000 vehicles or bicycles, or $10000 if elderly or 
        disabled
10.  $100,000 Cash value of life insurance policies
11.   Insurance proceeds after a casualty event
12.  Proceeds for personal injury claims
13.  Federal or state income tax refund for earned 
       income tax or child tax credit
14.  Deposits into deferred retirement or pension
        accounts
15.  Child support or 
       spousal maintenance
16.  $3000 in disability 
        payments
 A full list of property exemptions is listed in the 
Colorado Revised Statues 
§13-54-102.
 The problem with 
executing against personal 
property is the up front 
costs and the uncertainty of 
getting enough money at the 
end of the process to cover 
costs, let alone pay any-
thing toward the judgment 
amount.  However, if the 
debtor owns a Rembrandt, 
let us know.
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inquiries 2 and 3 are such that an association is entitled 
to obtain definite 
documentation con-
cerning the medical 
need.  Not everyone 
with a registry card is 
disabled as defined 
by Fair Housing laws.  
Likewise, not every-
one needs it to treat 
a debilitating medi-
cal condition.  Inquiry 2 allows an association to explore 
whether there is a nexus (strong connection) between the 
person’s disability and the need for medical marijuana.  
Thus, associations are within their rights to understand why 
someone needs to use marijuana to ameliorate the effects of 
his or her disability.  Further, associations are within their 
rights to understand whether the person’s use will be reason-
able under the circumstances.
 Whether the use of medical marijuana is reason-
able depends on the circumstances.  If someone has a valid 
accommodation request but their smoking medical mari-
juana negatively impacts a neighbor, the policy needs to 
address that situation.  There are various forms of medical 
marijuana that do not require smoking .  There are infused 
food products. There are vaporizers, which are not glori-
fied bongs but are an apparatus that converts marijuana into 
an essential oil.  If they work properly, there is no smell or 
impact on others.
 Because of the complexity and significance of this 
issue, we encourage associations to keep their attention 
focused on the developments in this area and to create a 
definite policy.

JJJJJJJJJJJ
Wes Recieves cAi Recognition
 We are proud to announce that HTS Firm attorney 
Wes Wollenweber recently received the CAI “Presidential 
Award” for outstanding volunteer service.  Wes stated that 
the primary reason for his award was because he was “fortu-
nate to have outstanding support from his committee
members”.  

MORE WEED CONTROL:  The Evolution of Medical 
Marijuana in Colorado  continued from page 2

rules that will have additional requirements for operation of 
marijuana businesses.  The upside for the commercial as-
sociation is that perhaps one of the growing businesses that 
are looking to purchase a unit in these slower economic times 
are businesses associated with medical marijuana.  Com-
mercial associations have a challenging balancing act to deter-
mine whether a ban or promotion of marijuana associated 
business is the right fit for the development.  This decision 
must also include some consideration about the above stated 
concerns about the federal government’s view pertaining 
to cultivation.  It is unknown what is on the landscape with 
federal agencies and local dispensaries.  
 In representing numerous multi-family communi-

ties, our firm has 
witnessed many 
examples of how 
growing medical 
marijuana creates 
significant prob-
lems.  We have seen 
residents create 
homemade grow-
rooms in two-

bedroom units, create grow closets, and damage walls with 
handmade ventilation.  With respect to single family homes, 
we have witnessed all kinds of issues surrounding grow oper-
ations.  The common denominator is that cultivation of mar-
ijuana is harmful and creates risk for real property.  As such, 
it is our opinion that associations can create rules prohibit-
ing all forms of cultivation.  Enforcing such a rule is another 
matter.  Yet, creating a rule and a strong policy allows an as-
sociation to have a mechanism to enforce that rule if it needs 
to, through an injunction or other judicial involvement, and 
even in working with law enforcement.  Based on the Ogden 
Memo, it is likely that local law enforcement will be cracking 
down more on marijuana in the near future as DOJ pushes 
its agenda.  If so, you want law enforcement on your side if 
you run into a true grow operation in your neighborhood or 
community. A writen policy will help.
 Any policy an association adopts needs to be ready 
for requests from potentially disabled residents who have a 
registry card.  Under Camp 2, the philosophy is to engage in 
the normal dialogue required in responding to any request 
for a reasonable accommodation.  For any accommodation 
request, associations have a right to inquire as to: (1) whether 
the party making the request is disabled as defined by federal 
and state Fair Housing laws; (2) whether the person needs 
the requested accommodation; and (3) whether the accom-
modation is reasonable.  In the medical marijuana context, 
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