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 EVERYTHING YOU 
WANTED TO KNOW 

ABOUT LEASES - 
PART II
 The importance of having a good lease cannot be 
overstated.  This month’s article is Part II in our ongo-
ing series about leases.  Based on our significant and 
ongoing lease related work, we want to share with all of 
our clients and readers the countless lease concepts and 

issues that we fre-
quently discuss with 
clients.  These issues 
cover a wide range 
of topics from policy 
decisions, to draft-
ing philosophies, to 
specific lease lan-
guage.  Because of 
the breadth of leasing 

related issues, we will continue to write on this topic in 
future newsletters, and then compile the entire series for 
our clients.
 Given the current high and increasingly rising 
cost of utilities, utilities are an important lease issue.  
The days of utility costs being built into the rent are long 
gone.  A good lease addresses a variety of key utility is-
sues.  The lease should clearly indicate whether the tenant 
or the landlord is responsible for paying utilities.  The 
tenant should always be responsible for paying all utilities 
not specifically agreed to be paid by the landlord.  Many 
utilities are individually sub-metered.  The utility pro-
vider almost always bills sub-metered utilities directly.  
For example, Xcel Energy directly bills users for electric-
ity when sub-metered.  Xcel bills the responsible person.  
The responsible person is the person in Xcel’s records.  
 For a tenant to be the responsible person in Xcel’s 
records, the tenant must transfer the electricity into the 
continued on page 2

THERE ARE ALWAYS 
QUESTIONS THAT 

NEED ANSWERS!

1. Question: What are my legal rights regarding main-
taining a full deposit on a unit when one roommate 
moves out and another stays? My understanding is that I 
am entitled to maintain the full deposit while at least one 
of the original tenants remains in residency, and it is that 
remaining person’s responsibility to refund the deposit.

Answer:
Unless your lease provides otherwise, you do not have 
to account for the use of the deposit or do an inspection 
until you regain possession of the unit.   Even though 
the roommate has moved they are still on the lease.  The 
roommate who vacated is not entitled to a refund or in-
spection at this time unless your lease specifically requires 
it.

2. Question: One of our tenants wants her security 
deposit refund in cash as the other roommate on the lease 
has moved out of state with no forwarding address. If the 
missing roommate’s name is on the refund check, the 
remaining tenant is concerned that she cannot cash the 
check.

Answer:
Make the check out to both tenants. Otherwise, you face 
potential liability to the one who did not receive the de-
posit.
continued on page 3



EVERYTHING YOU WANTED TO KNOW ABOUT 
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tenant’s name.  Many (if not all) utility providers impose 

transfer fees.  A 
good lease requires 
the tenant to trans-
fer all applicable 
utilities into the 
tenant’s name and 
makes the tenant re-
sponsible for paying 
all associated utility 
transfer costs.  Many 
tenants will fail 

(either through neglect or intentionally) to timely trans-
fer utilities into the tenant’s name.  When the tenant fails 
to transfer utilities, the utilities remain in the name of 
the landlord.  Your lease should address a tenant’s failure 
to timely transfer utilities.  Since you remain liable for 
paying utilities not transferred, your lease should not only 
give you the right to bill the tenant for such costs, but also 
impose a reasonable charge for the time and effort you 
now have to spend administering any utility that the ten-
ant should be paying directly to the utility provider.  
 Some tenants will try to avoid utility bills near the 
end of their leases, or if they are going to be gone from 
the premises for a prolonged period of time.  Your lease 
should prevent changes out of the tenant’s name for any 
reason, including for non-payment.  Of course the tenant 
is not going to tell you when a utility has been or is about 
to be disconnected.  Your lease should address this issue 
by having the tenant consent to any utility company no-
tifying you of any pending disconnection.  If you are not 
notified of a pending disconnection, the consequences 
can be severe.  For example, you want to be notified that 
the tenant’s heat is about to be shut off during the middle 
of winter to avoid the damage caused by freezing pipes.  
Obviously, if a tenant skips out and breaches the lease, the 
tenant is not going to pay utilities.  Your lease can address 
this issue by making the tenant liable for utilities until the 
tenant vacates or could have vacated without breaching the 
lease.
 Many utilities are not sub-metered.  These 
utilities have to be allocated to the tenants in order to 
be recovered.  There are multiple ways to allocate utili-
ties.  Utilities can be allocated by number of occupants 
per unit, square footage, flat fee per unit, and in many 
other ways and combinations.  Landlords are in busi-
ness to make money.  Thus, utility allocation methods 
are frequently refined and changed to recoup every cent 
that a property spends on utilities.  However, you cannot 
allocate utilities in a way that results in a profit.  In other 
words, the sum of what each individual tenant pays cannot 
exceed the total bill from the utility provider.  If it does, 

you are now a for-profit utility provider and are in viola-
tion of state law.  You are allowed to charge a reasonable 
administrative fee for costs associated with administrat-
ing, allocating, and billing utilities.  
 The biggest problem we see with utility alloca-
tions is the inability to change an allocation method dur-
ing a lease term.  An owner or landlord frequently wants 
to change a utility allocation (billing) method.  However, 
without proper lease language, you can’t just give your 
tenants notice that you are changing a utility allocation 
method.  Accordingly, a good lease allows you to change 
allocation or billing methods on thirty day written notice.  
Leases commonly fail to specifically set forth allocation 
methods.  Aurora has a city ordinance that requires al-
location methods to be set forth in sufficient detail to be 
understood.  We see this as a coming trend.  Sufficient 
description of utility allocation methods is best addressed 
in a Utility and Services Addendum.  A solid Utility 
and Services Addendum adequately sets forth allocation 
methods, but also provides flexibility to allocate and bill 
additional services that the community is providing.  
 In a perfect world, every tenant always pays, and 
pays on time.  Unfortunately, the world isn’t perfect, and 
most landlords unfortunately incur costs with non-paying 
tenants.  To the greatest extent possible, non-payment re-
lated costs should be passed onto the non-paying tenants.  
Under Colo-
rado law, you 
may impose a 
late fee if rent 
is not timely 
paid.  Some 
leases impose a 
late fee on the 
4th (not paid 
by midnight 
on the 3rd), and some leases impose a late fee on the 6th 
(not paid by midnight on the 5th).  Imposing a late fee 
on the 4th is vastly superior because time is money, and 
a couple of days can make a huge difference in whether 
you get a non-paying tenant out in the same month.  You 
don’t want a non-paying tenant costing you two months 
rent instead of one.  To a great extent, the monthly rent 
cycle and the defaulting tenant cycle is the same for every-
one.  Rent is due, tenant defaults, tenant gets posted, ten-
ant gets evicted, and the sheriff gets scheduled to remove 
the non-paying tenant.  The key to getting any tenant out 
in the same month or at least as quick as possible is to be 
at the front of the sheriff’s line.  If rent is late on the 4th 
versus late on the 6th, you have a much greater chance of 
beating the logjam at the sheriff.
 Because many states have maximum late fees, we 
are often asked if Colorado has a maximum late fee.  
continued on page 3
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EVERYTHING YOU WANTED TO KNOW ABOUT 
LEASES - PART II continued from page 2

Colorado law does not set a maximum late fee that can be 
imposed when a tenant pays rent late.  We frequently see 
$50 and $75 initial late fees, with $5 or $10 per day until 

paid.  The tenant 
lobby (yes, there 
is a tenant lobby) 
has for years tried 
to get legislation 
passed to cap late 
fees.  With the 
current situation 
at the capitol, we 

would not be surprised to see some legislation regarding 
late fees next year.  Until then, you should know that at 
least some judges have started to balk at $75 initial late 
fees, especially when they are coupled with a $10 per day 
until paid language. 
 A good lease will also limit daily late charges to 
the number of days in a given month that that rent is late.  
For example, your lease language should state that the 
Owner agrees that the $10 per day late charge will not ex-
ceed the number of actual days in a given month that the 
amount of rent has not been paid.  Even though Colorado 
law does not set a maximum late fee, courts have analyzed 
late fees in terms of interest rates.  In Colorado, pursu-
ant to the Colorado usury statute, the maximum interest 
rate is forty-five percent per annum.  Thus, if your late 
fees are more than forty-five percent of the monthly rent, 
you are vulnerable to the argument that your late fees are 
usurious.  
 Your lease should address all other costs that 
you incur when a tenant doesn’t pay.  Most all leases have 
fees for NSF (bounced) checks.  The problem is that 
we often see excessive NSF charges.  In Colorado, the 
maximum charge of a NSF check is $20, or actual dam-
ages as determined by the Uniform Commercial Code.  
Because actual damages other than bank charges imposed 
would be difficult to establish, any NSF fee contained in 
a lease that exceeds 
the amount charged 
by landlord’s bank 
arguably exceeds 
the NSF statutory 
limit.  Thus, if you 
bank at Wells Fargo and your lease charges more than the 
$25 charged by Wells Fargo, a strong argument could be 
made that your lease does not comply with Colorado law.  
Nobody wants one hot check replaced by another.  A good 
lease should make the resident replace any NSF check with 
certified funds.
 If tenants do not pay or pay on time, you must 
continued on page 4

THERE ARE ALWAYS QUESTIONS THAT 

NEED ANSWERS! continued from page 1
3. Question: Does the acceptance of rent from someone 
who is not on the lease mean I’ve accepted him as a ten-
ant?
Answer:
Accepting a third party check does not by itself necessar-
ily indicate that you have accepted this person as a tenant. 
It is a good idea to indicate that this is being received on 
behalf of the tenant and does not indicate any tenancy 
relationship between you and the check writer.

4. Question: I have a resident who moved in this last 
month. I have had a lot of noise
complaints about him from other residents. I have also 
issued three warning notices for noise and the cleaning of 
this patio. He has a one-year lease. What can I do?

Answer:
If the disturbances rise to the 
level of a public or private 
nuisance (major, continuous
disturbances to neighbors), 
then you could serve a Three-
Day Demand for Compliance 
or Possession 

5. Question: I have tenants 
who recently divorced. The 
husband has moved out. Can 
we take him off the rental agreement?

Answer:
It is not in your best interest to take him off the lease as he 
is still responsible for the lease payments even though he 
moved out. To remove him, you would need to get his and 
her permission and consent in writing.

6. Question: One of our employees said she believes that 
a tenant’s rental agreement must be signed in the owner’s 
or agent’s presence, or notarized, or it will not be valid.
Answer:
Rental agreements do not have to be notarized or signed 
in front of the owner or owner’s agent.

7. Question: Can I ban alcohol in the pool area?

Answer:
You can control the common areas of the premises so you 
could ban the use of alcohol in the pool area.
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DID YOU KNOW??    
     JULY IS NATIONAL
 Hot Dog Month, Ice Cream Month,
 Blueberry Month and 
 Cell Phone Courtesy Month

We suggest you have a hot dog and some
blueberry ice cream and call and tell someone!
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post rent demands.  Preparing and serving eviction re-
lated notices, and having to follow through with an evic-
tion costs time and money.  A good lease allows a landlord 
to recover all eviction related costs starting with posting 
costs.  For example, your lease should contain language 
that if you have to serve the tenant with any notice be-
cause of the tenant’s default, then the tenant agrees to pay 
a posting fee.  We recommend that posting fees do not 
exceed twenty-five dollars.  
 In addition to posting fees, a good lease will also 
allow you to recover all other additional eviction related 
costs.  Obviously, these costs include attorneys’ fees and 
court costs incurred for having to evict a tenant.  But 
these costs also include lost time spent dealing with and 
accounting for defaulting tenants.  You can recover above 
and beyond the attorneys’ fees and court costs paid to us 
for evicting a tenant, but only if it is in your lease.  We 
recommend language such as “tenant shall pay Owner $X 
for eviction administrative and attorneys’ fees and court 
costs.  The eviction administrative fee is not a late fee or 
penalty but rather is an addition to any other charges set 
forth in this Agreement.”  Since sheriff’s fees are a major 
part of eviction related costs, your lease should make ten-
ants responsible for paying them.
 We have previously discussed the theft of pay-

ments from drop 
boxes problem, 
this month we will 
conclude by dis-
cussing potential 
issues with elec-
tronic payments.  
Electronic payments 
or electronic fund 
transfers (EFTs) 

are quick, convenient, and reliable.  With technological 
advancements, EFTs have become commonplace in the 
rental industry.  The problem with EFTs is that frequently 
the impact of EFTs on the eviction process has not been 
given sufficient thought and thus not adequately addressed 
with appropriate lease language.  Specifically, EFT related 
lease language must address two realities of Colorado law.  
First, under Colorado law, if a tenant doesn’t pay rent, 
you have to post them, and you have to accept the money 
if paid within three days.  Second, if you start an evic-
tion and then accept money, you have waived your right 
to proceed on that eviction.  You have to start over by 
reposting for any unpaid or remaining balance.
 When dealing with EFTs, the only ideal solution 
is to shut off the system.  Shutting off the system means 
the tenant can no longer pay electronically, once rent 
demands are posted.  You want to shut off the system once 

rent demands are posted and not when they expire to 
prevent partial payments.  This is the only way to guaran-
tee that a tenant does not either make a partial payment 
during the demand period, slip in a partial payment when 
you’re ten days down the road into an eviction, or pay in 
full during the eviction process, when you just want the 
tenant out. Unfortunately, many clients simply don’t have 
the ability to turn their rent portal off or prevent tenants 
from paying electronically.
 If you don’t have the ability to shut off electronic 
payments, then your lease at least needs to prevent tenants 
from paying electronically once rent is late (any electronic 
payment made after the late fee date is a breach of the 
lease).  Of course, tenants are going to ignore you and pay 
electronically after they get posted.  Thus, your lease has 
to address this scenario as well.  Some sample language 
follows.  “Owner may return electronic payments made 
in breach of this Agreement if any payment is made after 
a demand has expired or if any payment made during the 
demand period is less than the full demand.  Owner shall 
return any electronic payments within a commercially 
reasonable time from the time Resident gives written 
notice of the electronic payment made in response to an 
eviction demand, and Resident has personally delivered 
such notice to the onsite leasing office such notice.”
 This lease language is designed to address par-
tial payments from being slipped in electronically.  The 
language also protects you against accidentally accept-
ing full rent when you just want a tenant out.  Everyone 
knows that the easiest way to get rid of a problem tenant is 
to evict him for non-payment of rent.  You do not want 
to mistakenly or unknowingly accept the problem tenant’s 
rent because he slips it in electronically.  We regularly see 
problems with tenants slipping in EFT payments.  These 
payments are often discovered after the eviction is roll-
ing, thus blowing-up the case, and forcing the client to 
start over.  The worst case scenario would be an electronic 
payment that slides in, nobody notices, eviction proceeds, 
tenant is out of town, eviction goes through, tenant is 
moved out, and then returns and files a wrongful evic-
tion.  
 Requiring the tenant to give you personal notice 
of electronic payments, when made in breach of the lease 
is critical.  Otherwise, the tenant is just going to fire off 
an email, which may also be overlooked, resulting in the 
same problem.  EFTs made in breach of the lease should 
be flagged to your attention, and in a timely manner. 
Regardless of what the lease says or what a tenant does, if 
too much time goes by between payment and rejection, 
the court is going to hold that you accepted a payment by 
holding onto it for too long.  For these reasons, you must 
also have in place procedures for timely returning EFTs 
that you do not wish to accept, and being able to prove in 
court that you returned or rejected the EFT.
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1. When you are dealing with a Non-Monetary de-
mand, please feel free to send it to us before you post 
it.  This will give us 
the opportunity to 
review your de-
mand and address 
any issues before it 
is posted to elim- i-
nate any opportuni-
ties for delays that 
could be caused by 
inadvertent mistakes that could have been made in the 
demand.

2. This is a FACT not a FAX.  A fax confirmation from 
your fax machine does NOT necessarily mean that it was 
received at our office.   You will receive a call or confir-
mation, of your FAX, from our office within 24 hours of 
receiving your demand. If you do not receive confirma-
tion from our office, you must assume that we most likely 
did not receive your fax.   If you do not receive a confir-
mation please contact us. 

3. Be sure to call your sheriff for requirements before an 
eviction happens. Remember that each county and even 
individual sheriffs have their own specific requirements 
for evictions. Knowing what is required before the fact 
can save a lot of confusion and stress during the eviction.

JJJJJJJJJJJ
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IMPORTANT THS JULY DATES
   

JULY 4th ALL COURTS CLOSED 
  INDEPENDENCE DAY HOLIDAY
  THS Closed
  INDEPENDENCE DAY HOLIDAY

JULY 5TH THS Closed
  INDEPENDENCE DAY HOLIDAY

JULY 18TH COLRADO SPRINGS CLIENT LUNCH
  Ritz Grill, Elbo Room
  15 S. Tejon Street   
  Colorado Springs, CO   
  11:30 a.m. - 1:00 p.m. 

   
   

       Please 
        Accept  
          Our
       Apology

Due to unexpected
circumstances THS 
had to cancel the 
Summer Party on 

July 26th


