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  DOES YOUR LEASE 
CONTAIN UNENFORCEABLE 

PENALTIES?
 Some residents violate their leases.  Over the 
years, we have seen many frustrated landlords attempt to 
coerce lease compliance by imposing penalties on resi-
dents for lease violations.  Types of penalties for lease vio-
lations are endless.  Some of the more common penalties 
are for having a pet, failing to pick up after a pet, making 
excessive noise, smoking, or violating parking restric-
tions.  For example, a typical lease penalty provides that 
the resident has to pay the landlord $100 if the resident 
smokes in his unit in violation of the lease.
 Imposing penalties on residents for lease viola-
tions may seem like a good solution to force compliance 
and eliminate annoying and reoccurring problems.  How-

ever, your lease should 
not contain any penalties 
because penalties are not 
enforceable under Colo-
rado law.  Many areas of 
the law are unclear, but 
the unenforceability of 
penalties is not one of 
them.  Since statehood, 
Colorado courts have 
consistently held that the 

law abhors forfeitures.  Because penalties are forfeitures, 
Colorado courts will not enforce any lease provision 
found to be a penalty.
 Penalties are not enforceable, but liquidated 
damage provisions are enforceable.  However, the mere 
use of the words “liquidated damages” is not conclusive, 
and courts will scrutinize any liquidated damage lease 
provision to determine if it is a penalty.  In determining 
whether a provision is a valid liquidated damages provi-
sion or an unenforceable penalty, courts will look at three 
factors.  One, whether the parties intended to liquidate 
damages.  Two, at the time the lease is signed, whether the 
liquidated damages are reasonable estimate of your actual 
continued on page 2

Introducing The 
Eviction Educator

Providing You With The Eviction
Tips of the Month

 Here are some of the more common issues that 
the THS Eviction Department has encountered in the last 
month.  In an effort to practice what we preach “that there 
is no substitute for clear thinking or sound advice “, we 
believe that providing these tips will assist you in remem-
bering the little things that will make it easier to expedi-
tiously receive the results you expect and deserve.

 1. Make sure that your notices are signed and 
dated and include North, South etc, Street, Boulevard, 
Avenue, Drive etc., as well as the correct zip code.  This 
attention to the details will assure that there will be no 
delays in the filing of your demands.

 2. Remember you cannot simply change locks to 
gain possession of your property.  This is a definite NO 
NO!  You must follow the legal procedures of an eviction 
to regain possession of your property.  Prematurely taking 
possession puts you at risk for a lawsuit from your tenant.

 3. It is important to understand that by Colorado 
statute, writs cannot issue until 48 hours after court.  By 
practice, the court may take 3-4 business days after the 
court date to issue the writ.

JJJJJJJJ

Tschetter
Hamrick
Sulzer
ATTORNEYS & COUNSELORS AT LAW



DOES YOUR LEASE CONTAIN 
UNENFORCABLE PENALTIES? 
continued from page 1
damages.  Three, at the time the lease is signed, whether it 
is difficult to ascertain the amount of actual damages that 

would result from a 
breach.  If  your lease 
fails to meet any of 
these tests, the provi-
sion is an unenforce-
able penalty.
 You’re probably 
thinking that your 
lease provisions easily 

meets these three tests.  However, analysis of the common 
penalty provision for noise illustrates that the analysis is 
more complicated than you think.  A typical provision 
provides that “Resident will be penalized (fined) $50 for 
excessive noise.”
 In support of his case, the landlord would make 
the following arguments.  One, the resident signed the 
lease so the resident agreed that we “intended to liquidate 
damages”.  Two, if the resident makes excessive noise, the 
community is going to lose other residents, and a $50 
fine is reasonable compared to the lost revenue resulting 
from lost residents.  Three, if the resident makes noise, 
we don’t know how many residents will move out, so 
the community’s actual damages are difficult to predict.  
While these arguments sound good, the courts will not 
find them persuasive.
 The landlord 
in our example has 
sunk his own boat by 
use of the word pen-
alty.  If it looks like a 
duck, walks like a duck, 
and quacks like a duck, 
it is a duck.  If a lease 
provision uses the word 
penalty, the land-
lord’s intent is clear.  The provision is a “penalty”, and 
not a defensible liquidated damages provision.  Damage 
provisions are intended to make you whole in the event 
the resident breaches the lease.  Penalty provisions are in-
tended to compel performance.  When the lease uses the 
word penalty and the penalty has no rationale relationship 
to actual damages, landlord’s intent is to compel perfor-
mance of the lease rather than to provide a mechanism to 
determine damages for breach of the lease.
 For those of you not convinced, let’s evaluate 
the landlord’s position further.  Remember, the land-
lord’s position is that the $50 noise penalty is reasonable 
(meets the 2nd test) because it pales in comparison to the 
landlord’s actual losses if the noise persists (lost revenue 

from residents who move out).  However, the landlord’s 
logic is flawed because the test is whether the amount is a 
“reasonable estimate of landlord’s actual damages” at the 
time the lease is signed.  The landlord doesn’t know what 
his damages will be at the time the lease is signed if a resi-
dent makes excessive noise and drives off other residents.  
However, the landlord does 
know that his damages will 
be much greater than $50.  
Therefore, the $50 penalty 
is not a reasonable estimate 
of landlord’s actual damages, 
and only further shows that 
the provision is intended 
to compel performance, 
and not to compensate for 
breach.  Accordingly, the $50 penalty is unenforceable.
 Some clients may be thinking, “we impose penal-
ties, and have never had a problem.”  If clients gave me a 
nickel for every time they told me that something was in 
their lease and they have never had a problem with it, my 
daughters’ college education would be paid.  Just because 
you have never had a problem, doesn’t mean you won’t 
have one.  If you have a penalty provision in your lease, 
you are sitting on a keg of gunpowder that will eventually 
be ignited.  It’s not question of if, but when.
 The fuse may be lit when you try to evict a ten-
ant for not paying a penalty.  Specifically, you penalize 
the resident.  The resident doesn’t pay, and you attempt 
to evict the resident for failing to pay the penalty.  The 
court rules that your penalty provision is unenforceable.  
You lose the case.  As the losing party, you have to pay 
the resident’s attorneys’ fees. Oh, did I mention that the 
resident hired Mr. Four- Hundred-Dollars-An-Hour as 
their attorney?  In attempting to collect your $50 noise 
penalty, you just got clocked for $5,000 in attorneys’ 

fees.  The resident broad-
casts the results both in the 
building and on the Inter-
net.  Now you have other 
residents taking shots at you.  
If you decide not to enforce 
the penalty lease provision 
against residents who resist, 
you have just traded one 
problem for another.  Now 
you have a fair housing prob-
lem.

  Under Colorado law, 
if residents are not comply-

ing with their lease, your remedy is to serve them with a 
Demand for Compliance or Possession, not to penalize 
continued on page 3
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them.  For example, if the resident is making excessive 
noise, you serve a compliance demand that states “stop 

making excessive noise 
within three days or 
get out”.   Of course, 
some residents will 
make noise, and then 
fly-right when you 
serve the demand, 
only to make noise 
later.  Fortunately, 
Colorado eviction 
law gives you the tools 
you need to deal with 
repeat offenders.  If a 
resident makes noise, 
flies-right after service 

of a demand, and then makes noise again, you can serve a 
three-day Notice To Quit For A Repeat Violation, and the 
resident must vacate, or the court will evict them.  
 Penalties are not enforceable.  Carefully thought- 
out and well-drafted liquidated damage clauses are 
enforceable.  Courts almost always will find any lease 
provision that uses the words “penalty” or “fine” is an un-
enforceable penalty. While the use of the word penalty will 
almost always sink you, 
the use of the expres-
sion “liquidated dam-
ages” won’t necessarily 
save you.  Because the 
law abhors a  forfei-
ture, courts will heavily 
scrutinize liquidated 
damage provisions.  If 
your lease language is ambiguous, courts always construe 
the lease against you.  Liquidated damage provisions have 
their use but only in limited situations, and drafting a 
provision that meets the legal test is challenging.  Rather 
than attempting to be clever and trying to disguise a pen-
alty as a liquidated damage provision, you’re much better 
off not having penalties, and enforcing your lease through 
the legal service of non-compliance demands.
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IMPORTANT THS MARCH DATES
   

March  6th Advanced Fair Housing   
  THS Lower Conference Center  
  3600 S. Yosemite Street   
  Denver, CO    
 
  

8:30 a.m. - 11:30 a.m.

March 8th-9th AASC Education Conference & Expo 
  Crowne Plaza Hotel   
  2886 S. Circle Drive   
  Colorado Springs, CO   
   

March 16th  North Client Lunch
  Dave & Busters    
  Westminster    
  11:30 a.m. - 1:00 p.m.

March 23rd Denver Courts Closed
  Furlough Day

March 26th Denver Courts Closed
  Cesar Chavez Day  

Interesting Facts About March
   1. March was originally the first   
       month of the Roman (Julian) 
      Calendar year and is named after   
      Mars, the god of war.

  2. March was the beginning of our 
      calendar year until we changed to 
      the “New Style” or Gregorian 
      calendar in 1752.  Since then our  
      calendar year starts on January 1st.

Arrives
March 20th, 2012
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               Deal Yourself
                           a
                    Winning Hand
        Friday March 9th

Don’t Miss The AASC 2012
EDUCATIONAL CONFERENCE AND EXPO

Crowne Plaza Hotel
2886 S. Circle Drive

Colorado Springs, CO 80906
Drop By The THS Booth And Say Hello


