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 Can A Breaker Be Broken? 
Reasonable Accommodations 

& Lease Break Fees
 THS clients often ask for our assistance to evalu-
ate reasonable accommodation requests.  The demand for 
reasonable accommodation legal assistance is so high that 
we are developing a cloud to handle these requests.  No 

one knows better 
than us that reason-
able accommoda-
tion requests come 
in all shapes and 
sizes.  By now, you 
should know that 
you never deny a 
request without 

fully evaluating the request. You may be tempted to break 
this rule when a tenant requests to break their lease be-
cause of a disability.  “This can’t possible be a legitimate 
request, can it”?  Surprisingly, it often is.  Accordingly, a 
disabled tenant’s request for you to waive their lease break 
fees should be granted in some cases.  Like all requests for 
a reasonable accommodation, whether you should grant 
a request for lease break fees to be waived depends on the 
facts and circumstances of each case.
 Generally, tenants ask for lease break waivers in 
three situations.  The tenant becomes disabled, the ten-
ant’s existing disability has become more severe, or the 
tenant wants to use a request for a reasonable accommo-
dation as an excuse to get out of their lease.  In all cases, 
the tenant contends that the tenant can no longer use and 
enjoy the premises on the same basis as a non-disabled 
tenant.  Sometimes requests to waive the lease break fee 
are made by tenants who are clearly disabled or who have 
previously been granted other reasonable accommodation 
requests, and sometimes they are made by tenants without 
obvious disabilities or reasonable accommodation history.  
There are many factual permutations to requests to waive 
lease break fees based on disability-related needs.  
 Regardless of the facts, you should handle a ten-
ant’s request for their lease break fees to be waived like 
continued on page 2

LOOKING AHEAD TO THE 
116TH CONGRESS AND ITS 
POTENTIAL IMPACT ON THE 

APARTMENT INDUSTRY
 Elections have consequences. The big picture 
takeaway from the 2018 midterm elections is that the 
Democrats will retake control of the House of Represen-
tatives in 2019 and the Republicans will maintain and, 
indeed, expand their majority in the Senate.  What does 
this mean for the apartment industry and our priorities 
in the next year. While legislative and regulatory priori-
ties are driven by the concerns of the apartment industry 
and not by who controls Congress, the messaging, strategy 
and tactics of advocacy on behalf of multi-family hous-
ing providers has to adjust to the new political reality of a 
Democrat majority in the House of Representatives.  
 What this means is that key committees (and their 

subcommittees) that 
are important to the 
Apartment Industry 
in the House will all 
now be led by new 
chairs with their own 
legislative priorities.   
Beyond overall con-
trol of the House and 

the leadership of committees changing, industry advocacy 
will also be impacted by changes to the membership of the 
committees themselves.  For example, a number of House 
members retired, ran for a different office, were defeated 
in a primary or who lost their reelection campaigns.  The 
impact of the 2018 election and the change that it has 
created within the Congress will be felt across every Com-
mittee in the House. Because of this dramatic political 
realignment in the House and the overall control of the 
House and leadership of committees changing, apart-
ment industry advocacy will be impacted by changes to the 
membership of the committees themselves. For example, 
eleven members of the House Financial Services Commit-
tee were already leaving because of retirement, running 
for other political office or due to defeat in their primary
continued on page 2
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continued from page 1
any other request for a reasonable accommodation.  You 
should first determine if the tenant is disabled.  If the 

tenant is not dis-
abled, as defined 
by the fair housing 
laws, the tenant is 
not entitled to a 
reasonable accom-
modation.  You do 
not have to waive 

lease break fees for any tenant that is not disabled.  Based 
on client inquiries, disability is rarely at issue.  Thus, in 
the requests that we see, the tenant usually is disabled as 
defined by fair housing laws, i.e. has mental or physical 
impairment that substantially limits a major life activity.
 What is usually at issue is need.  Does the ten-
ant have a disability-related need to have the lease break 
fees waived?  When a disabled tenant requests you to 
waive lease break fees, the tenant must also prove that this 
request is “necessary” because of their disability.  The 
tenant must show a direct nexus (connection) between 
the requested accommodation and the tenant’s disability.  
According to the HUD/DOJ Reasonable Accommodation 
Guidelines, to show that a requested accommodation may 
be necessary, there 
must be an identifiable 
relationship, or nexus, 
between the requested 
accommodation and 
the individual’s dis-
ability.  If there is no 
link between your 
lease break policy and 
a tenant’s disability, you have no obligation to make a 
reasonable accommodation by waiving lease break fees.  
Sounds great.  But applying the “necessity” test to a real-
world reasonable accommodation request for lease break 
fees to be waived can be difficult.
 In applying the test, you should consider whether 
the disabled tenant has provided you with any informa-
tion that demonstrates that the accommodation request 
(waiver of the lease break fees) is necessary in any way 
to assist the disabled tenant in dealing with the tenant’s 
disability.  Would granting the request in any way miti-
gate the difficulties associated with the tenant’s disability?  
Has the disabled tenant shown that if the lease break fees 
aren’t waived, the tenant would likely be denied an equal 
opportunity to enjoy the full benefit of the tenant’s rented 
premises?  Will a waiver of the lease break fee affirmatively 
enhance the disabled tenant’s quality of life by lessening 
the effects of the tenant’s disability?
continued on page 3 

LOOKING AHEAD TO THE 116TH CONGRESS 
AND ITS POTENTIAL IMPACT ON THE 
APARTMENT INDUSTRY continued from page 1
election. There are several other members of this Com-
mittee who lost their reelection campaigns in the recent 
election and will not return for the 116th Congress. 
Although not every committee will see such large scale 
and dramatic change, it is however also the case that there 
will be substantive changes in every House Committee 
membership due to changes in both Committee Chair-
manships and Memberships as a whole.  Because of this, 
the apartment industry will need to spend a great deal of 

time educat-
ing members 
about our 
business and 
our policy pri-
orities as well 
as cultivating 
the new Chairs 
and the new 
Members of 

Congress that serve on the key committees that impact the 
apartment industry.  In order to maximize and to success-
fully achieve industry legislative and regulatory priorities 
it will be imperative that all apartment community own-
ers, managers and multi-family houing industry profes-
sionals focus their messaging, tactics and advocacy in a 
coordinated, combined and bipartisan manner. 
 Though the control of the Senate did not change 
and remains in Republican hands, there will be changes 
in key committees of interest to the apartment indus-
try.  Although nothing is certain yet, there is an excel-
lent chance that there will be a change in some of the key 
Senate Committee Chairmanships due to the retirement 
of Senator Orin Hatch of Utah which provides an op-
portunity for Senator Grassley of Iowa to take over Chair 
of the Finance Committee and someone else to take over 
the Chair of Judiciary that he now holds and so on.  You 
can see how every change in leadership of one committee 
has spillover effect on 
others.  And, as with 
House Committees, 
each chair has their 
own policy priorities 
and it is important to 
establish a good work-
ing relationship with 
the Chairman of key Senate Committees and Sub- Com-
mittees. 
 It would be foolish not to acknowledge that a di-
vided Congress, Democrat House and Republican Senate, 
will indeed make the path of policymaking challenging 
continued on page 3
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Can A Breaker Be Broken? Reasonable 
Accommodations & Lease Break Fees
continued from page 2
 Applying the necessity test to real world requests 
illustrates when requests should be granted and requests 
that can be properly denied.  An elderly tenant’s son 
informs you that the tenant has Alzheimer’s, and is go-
ing to be relocated to an assisted living facility.  The son 
requests that the community waive the lease break fees.  In 
this scenario, a waiver of the lease break fee is likely to af-
firmatively enhance the disabled tenant’s quality of life by 
lessening the effects of the tenant’s disability.  Arguably, 
the tenant’s disability would make it impossible for him to 
use and enjoy the premises.  We would recommend waiv-
ing the fees.
 A tenant relocates to Denver from somewhere.  
The tenant has never had asthma problems.  Within 

weeks the tenant de-
velops severe asthmatic 
symptoms.  The tenant’s 
doctor writes you a letter 
stating that the Colorado 
climate is responsible for 
the tenant’s asthmatic 
symptoms, and the ten-
ant needs to move back 

to somewhere immediately.  If the tenant relocated, the 
tenant’s disability would be lessened.  We would recom-
mend waiving the lease break fees.  However, you could 
condition granting of the request upon receipt of ade-
quate documentation demonstrating that the tenant actu-
ally intends to move from Colorado back to somewhere.
 A third-floor tenant’s hip degenerates requiring 
hip replacement surgery.  The tenant can no longer climb 
the stairs without agonizing pain.  The tenant asks for 
the lease break fees to be waived.  If you offer to relocate 
the tenant to a ground floor unit, but the tenant refuses, 
you would not have to waive the fees.  If you do offer to 
relocate, and your community charges relocation or other 
fees, you should waive these fees because the move was 
necessitated by the tenant’s disability.  If you do not offer 
to relocate or have no available units, the safer course of 
action would be to waive any lease break fees.
 A tenant suffers from severe depression.  The 
depressed tenant loses his job because of the tenant’s 
depression.  The depressed tenant cannot pay the rent.  
The tenant wants out of his lease because he is going to 
move back home.  The tenant wants to break his lease, 
and for you to waive all lease break fees.  Generally, this 
type of request could be denied.  The tenant is probably 
going to be just as depressed at home.  What the tenant 
has really asked for is an accommodation to his financial 
circumstances.  You have no obligation to accommodate a 
tenant’s financial circumstances.  If a disabled tenant who 
asks to be let out of his lease will be in the same adverse 
continued on page 4 

LOOKING AHEAD TO THE 116TH CONGRESS 
AND ITS POTENTIAL IMPACT ON THE 
APARTMENT INDUSTRY continued from page 2 
and difficult over the next two years. The influence of the 
imminent Presidential campaign will also complicate the 
political process. In 
spite of this, it is im-
portant that the apart-
ment industry continue 
to actively advocate for 
our top policy pri-
orities regardless of 
the political climate in 
Washington. Failing to actively do so would be detrimental 
to the overall health of the apartment industry. Check out 
and see if your Congressperson or Senator serves on any 
committee that is critical to the legislative interests of the 
apartment industry and be sure and let them know where 
you stand on our key issues. 
 Because we are not located in close proximity to 
the Federal Government and the Congress, it is some-
times hard to wrap your head around what is happen-
ing in Washington and how it impacts your community 
and your business.  That does not mean that you should 
not pay attention to who is making decisions, how they 
impact you and what role you can have in actively impact-
ing what they do.  However, we would be remiss if we did 
not acknowledge that state and local elected officials also 
have an incredible impact on the apartment industry and 
should also be the focus of clients.  There have been ma-
jor shakeups and changes in the makeup of the Colorado 

Legislature as well 
as in local govern-
mental entities as a 
result of the recent 
elections and we 
encourage all of our 
clients to identify 

and familiarize themselves with the state and local officials 
that will be making key decisions that impact the apart-
ment industry in 2019.  Since the newly elected Governor 
will be giving his state of the state address in January we 
will address, in a future Landlord News, what the apart-
ment industry may expect positively or negatively from the 
Colorado legislative session ahead.  What happens at the 
local, state and federal government has incredible impact 
on the multi-family housing rental industry and it is in 
everyone’s interest to know who is making the decisions, 
what they are deciding and how it will impact your com-
munities and business.
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Can A Breaker Be Broken? Reasonable 
Accommodations & Lease Break Fees
continued from page 3
circumstances regardless of where he lives, this is a strong 
indication that the requested accommodation is not nec-
essary, and may be, or probably is a request for a financial 
accommodation.
 In evaluating any request for an accommoda-
tion, you must have all of the facts to make an informed 

decision.  The outcome of 
the depressed tenant’s case 
could change if the facts are 
different.  For example, the 
depressed tenant’s doctor 
informs you that the tenant 
needs to relocate to a mental 
health facility to be placed on 
suicide watch.  Frequently, 

no single fact will determine whether the request should 
be granted.  But an important part of any analysis is 
determining the direct benefit to the disabled tenant.  If 
you waive the lease break fees, will this directly help the 
disabled tenant cope with their disability?
 Many commentators take the position that re-
quests to have lease break fees waived are always requests 
for an accommodation to financial circumstances.  This 
is true in most circumstances.  However, at least one 
court has ruled that circumstances may exist justifying the 
waiver of lease break fees as a reasonable accommodation.  
Thus, arbitrarily or routinely denying a lease break waiver 
request is risky.  Risk analysis is a mandatory consider-
ation in all reasonable accommodation requests.  In close 
cases, risk analysis dictates that accommodations should 
be granted.  It makes no financial sense to insist on col-
lecting $3,500 in lease break fees at the cost of having to 
spend $20,000 defending a federal court fair housing 
discrimination suit.
 Assuming that a tenant is disabled and needs the 
lease break fees waived, the waiver of lease break fees must 
also be reasonable.  Courts have set forth some key fac-
tors, among others, they will consider when determining 
whether the waiver of fees for disabled tenants is reason-
able.  Courts will look at 
the amount of fees im-
posed, the relationship 
between the amount of 
fees and the overall hous-
ing cost, the proportion 
of other tenants paying 
such fees, the importance 
of the fees to the landlord’s overall revenues, and the im-
portance of the fee waiver to the disabled tenant.  Based 
partially on this test, a court would be more likely to hold 
that it would be reasonable for large owners and manage-
ment companies to waive lease break fees.  

 Evaluating reasonable accommodation requests 
is not an exact science, and never will be because rea-
sonable accommodation requests turn on the facts and 
circumstances of each request.  Problems in evaluating 

lease break waiver requests are 
more likely to result when you 
don’t have sufficient informa-
tion to evaluate the request.  If 
you deny a request for waiver 
of lease break fees, you should 
always inform the tenant in 
writing of your understanding 

of the factual basis for the request, and why the request 
has been denied.  For example, the tenant hasn’t provided 
sufficient, or any information regarding why a waiver of 
the lease break fee will affirmatively enhance the dis-
abled tenant’s quality of life by lessening the effects of the 
tenant’s disability.  Finally, when denying a request, you 
should always inform the tenant that you are open to fur-
ther discussion of the issue, and would promptly consider 
any additional information that the tenant provides.

IMPORTANT THS DECEMBER DATES
    

December 4th & 6th     NO EL PASO COURT
December 11th             Basic Fair Housing
                                    Webinar -- Online
                                    9:00 am - 12 pm

December 14th  THS CLOSED AT NOON
               ANNUAL HOLIDAY             
                                     LUNCHEON

December 21st  NO BOULDER COURT
   
December 24TH & 25th ALL COURTS CLOSED 
                CHRISTMAS EVE
                                     CHRISTMAS DAY HOLIDAY
        
                                     THS CLOSED
                                     CHRISTMAS EVE
                                     CHRISTMAS DAY HOLIDAY
        
December 26th             NO DOUGLAS CO. COURT

December 27th               NO EL PASO COURT

January 1st               ALL COURTS CLOSED 
                NEW YEAR DAY HOLIDAY
        
                THS CLOSED
                NEW YEAR DAY HOLIDAY

January 3rd                 NO EL PASO COURT
January 4th                 NO BOULDER COURT
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   The Tschetter Hamrick Sulzer
Team  

      Wants to say thank you 
      to all of our wonderful 
   clients  and to wish you a 
    Happy Holiday Season!

and extend
          Our Best Wishes for a    
          joyous and prosperous 
                            New Year!
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 "We all get the exact same 365 days.           

   The only difference is what we do 

   with them"     H. DePiano


