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FREQUENT QUESTIONS

ABOUT COLORADO’S NEW
LANDLORD TENANT LAWS

Unless you have been living in a cave or a van
down by the river, you know that the Colorado General
Assembly passed four laws this last session which significantly impacted landlord tenant law. These laws are:
Residential Tenants Health and Safety Act (Warranty of
Habitability); Rental Application Fees; Landlord and
Tenant Duties Regarding Bed Bugs; and Time Period to
Cure Lease Violations. The Right to Cure bill became
effective in May. The warranty of habitability and application fee law became effective August 2, 2019. The Bed
Bug law becomes effective January 1, 2020.
THS has taught multiple classes regarding these
new laws. We have also published multiple articles on
the new laws as well. If you want to get a good overview
and more specific details on the laws, you should read
past editions of
Landlord News
starting in March
of 2019. Given the
tremendous and far
reaching impact of
these laws, we still
receive questions
daily about these laws. This month we address the most
common questions we are getting on these laws. If your
question isn’t addressed here, the situation desk is always
one phone call or email away. Because we could only
answer a handful of questions this month, we will answer
additional questions in a subsequent edition of Landlord News. Mark will also take questions at our fall client
lunches. Questions this month focus on the new Application Fee law.

What does the denial letter have to say?

If a prospective tenant’s application is denied,
the application fee law requires the landlord to provide
the Applicant a written notice of the denial that states the
reasons for the denial. The law further states that “if the
specific screening criteria cannot be directly cited because
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THS WELCOMES A NEW
ATTORNEY TO THE TEAM

The Firm is pleased to announce that another
attorney has been added to our legal team. Please join us
in welcoming June A. Torres. June is a native of Arizona
and is a recent graduate of the University of Colorado
Law School. She received her BA magna cum laude from
ASU where she majored in Justice Studies with a minor in
French. June is multilingual and is fluent in both Spanish and French.
During her undergraduate years at ASU, she
worked full time as a paralegal at the personal injury law
office of Severiano Rodarte, where she managed cases, prepared
documents, and communicated with clients
and providers. June
spent time during her
sophomore year at ASU
studying abroad at the
Universite’ Catholique
de Lille in Lille France.
During her studies in
France, she was afforded
the opportunity to travel extensively in Italy, France, the
Czech Republic, and England.
While in law school, June gained legal experience
while working as an intern at a diverse group of entities.
Her internships include work as a Securities Law Intern
and as a Legal Intern for an International Mining Company, as well as serving as a Legal Intern in the University
of Colorado Office of University Counsel where she researched and drafted internal memoranda on the impacts
of Colorado law in areas of employment, discrimination,
civil rights, and labor rights.
June has indicated that one of her most interesting and challenging internships was serving as a Legal
Intern for U.S. District Court Judge Christine Arguello
where she was tasked with doing research, drafting decisions and orders on motions to dismiss, and adopting
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of the use of a proprietary screening system, the landlord
shall instead provide the Applicant with a copy of the
report from the screening company that uses the proprietary screening system. A landlord may provide an Applicant an electronic version of the denial notice required
unless the Applicant requests a paper denial notice, in
which case the landlord shall provide the Applicant a
paper denial notice.”
The “reasons for denial letter” (RFDL) required
under Colorado law should not be confused with the “Adverse Action Letter” required under federal law (the “Fair
Credit Reporting Act” or
FCRA). The thrust of
an Adverse Action Letter
under FCRA is to communicate to the declined
prospect: 1) you took
adverse action, i.e. you
declined their application,
2) your adverse action was
taken in whole or in part based on information contained
in a Consumer Credit Report (CCR) provided by a Consumer Credit Reporting Agency (CCRA); 3) the declined
tenant is entitled to a copy of the CCR on which such
adverse action was based; and 4) disclosure of the contact
information for the CCRA so the declined prospect may
contact the CCRA to obtain a copy of their CCR.
The purpose of the Colorado RFDL is to communicate to the declined Applicant the “reasons for
denial”. We have had a lot of discussions with many
clients about the “reasons” tenants get denied and how
specific they should be in the denial letter. Based on these
conversations, we think folks are over thinking this issue.
Applicants are usually denied due to credit, income, eviction record, criminal record, or poor references.
Accordingly, your RFDL should simply cite your
rental criteria in the RFDL and that the applicant did
not meet that criteria. For example, you were denied for
insufficient income. Our rental criteria requires monthly
income of three times the monthly rent. Your income is
2.5 times the monthly. Your RFDL should list all of the
reasons for denial. Thus, your RFDL should be reduced
to the four or five major criteria items that you focus on,
and each one that wasn’t met should be included in the
letter. For example, you didn’t meet our credit, income, and criminal background requirements. Yes, you
can combine the Adverse Action Letter and the RFDL.
However, individual operating procedures will need to be
reviewed to determine whether, combining the two letters, is desirable or feasible. Remember, the RFDL must
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THS WELCOMES A NEW ATTORNEY TO
THE TEAM continued from page 1
magistrate reports and recommendations for criminal and
civil law matters.
Becoming a member of the THS legal team,
graduating from law school, and passing the Colorado Bar
are not the only new and exciting milestones that are happening for June.
She will be walking down the aisle and marrying
her fiancé, Francisco on September 21st and then off to
the Italian Amalfi Coast for a honeymoon – returning to
THS on the 7th of October.
Please join all of us at the Firm in welcoming
June to our THS team and also, in wishing her well on
her upcoming nuptials.

JJJJJJJJJJJ

MEET THE ‘THS’ SPECIAL
PROJECTS MANAGER

We have been remiss in not introducing all of our
clients to another member of the THS Team who joined
us just one year ago this month. A substantial number of
clients have had the opportunity during this year to work
with Kent Shira, the Firm’s Special Projects Manager
and they recognize the added-value he has brought to the
Firm.
Kent has an extensive background in Corporate
Marketing, Design and Analytic Technology as well as
Operational Readiness
Reporting. Among the
projects that Kent has
been involved with this
year, is the management
and development of software solutions to facilitate
the processing of Reasonable Accommodation/
Modification Requests
with a specific focus on
ESA applications.
His years of experience
and successful
professional track record are a real asset in helping to
develop the type of tools that are necessary for THS to
enable our clients to comply with state and federal laws
especially in the area of Fair Housing and the ADA.
We are in the process of updating our THS website with information on all of the recent additions to the
Firm Team and encourage you to learn more extensively
about Kent and his background, as well as also about our
other new team members. Their full Bio’s will be available on our site by mid-September.
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come from you and not your third-party credit screening
company.
Based on what needs to be included in the RFDL,
there is no “standard template” or form. Yes, the RFDL
is a form letter in a sense but it is populated by variables
depending on the facts of the application. Given this,
Landlords that process larger volumes of applications
will need to give significant time and thought to how the
RFDL can be automated. Logically, these Landlords
will need to have discussions with credit screeners to see
if they are capable of automating these letters through
programming. Landlords who deal with substantially less
volume could have a standard form letter with check boxes
and manually check off what applies. Obviously, this is
not going to work for large multifamily clients who deal
with hundreds or thousands of applications.
We would be remiss if we did not take this opportunity to tell the rental world what to avoid in connection with a RFDL
letter. You should
avoid hiding the
ball, or otherwise
not making it
crystal clear to the
applicant why they
were denied. This
especially means not relying on the “proprietary screening
system language” in the statute. This will not play out well
and will end up sucking down countless hours of your
time.
Applicant is denied. You send out a letter that
states, “We use a proprietary screening system and here is
a copy of the report from the screening company that uses
the proprietary screening system.” Because the applicant
doesn’t understand the report, the applicant attempts to
contact the screening company and gets the runaround.
Who do you think the applicant will contact next? Even
in the absence of a proprietary screening system, who do
you think the applicant is going to contact if the reasons
for denial are not clear? You, that’s who. Everyone already has enough to do. Avoid disputes and wasting your
time by stating up front in clear terms why an applicant
was denied. Bonus tip - amend your application to contain language that the applicant agrees to receive all communications regarding the application electronically, so
you don’t have to provide any hard copies and have digital
proof of statutory compliance.

What are holding fees and how to calculate
them?

The intent of the Application Fee law is clear.
Landlords are not to make 1¢ of profit from tenant
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rental applications. It is that simple. Thus, any cost,
charge, or expense, during the application process, must
not result in a profit to a Landlord. What is profit and
what is a “cost” will be determined by the courts in future
cases.
When an applicant is approved, standard procedure is to take the unit, the applicant applied for, out of
available inventory.
Prior to the applicant’s approval, the
unit was available
to be rented to any
applicant. But now
that the applicant
has been approved,
the unit is taken out
of inventory. The
unit is being “held” for the applicant. Generally, once
approval is communicated to the applicant, the applicant
is generally given three days to commit to a lease or back
out. If the applicant signs a lease, the holding fee is credited to the applicant’s account, usually toward the security
deposit. If the applicant backs out of the lease within the
three days, the holding fee is returned to the applicant.
If the applicant backs out of the lease after three days,
then the Landlord retains the holding fee as damages for
having the unit offline (out of inventory) for three days.
Note – we recommend using the term “holding fee” and
not “holding deposit” to avoid creating the impression
that the holding amount is a security deposit subject to the
security deposit statute.
Based on these SOPs, we advise clients to set
holding fees at 3x the per diem rent. For example, if the
monthly rent was $1800, then the per diem rent would
be $60 per day, and the three-day holding fee would be
$180. If you want to be conservative, you should set the
holding fee slightly below the per diem rent to avoid any
possibility of charging more than the per diem. Ideally,
the holding fee for any unit should be based on the unit
rent for that specific unit or unit type. If you can’t do
this, then you would need to set the holding fee at 3x the
per diem rent for your lowest monthly rent unit so not to
potentially run afoul of the statute.
During discussions with clients, we found out
that many Landlords do not make approved Applicants
sign leases until their move-in date. For example, Applicant applies and is approved October 15 for a November
1 move- in or lease start date. Landlord informs the Applicant that they won’t need to sign lease until November
1st. However, Applicant reneges and won’t sign. In this
scenario, Landlord is clearly out more than three days of
rent. Based on this, several clients wanted to charge a lot
higher holding fee.
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There are two solutions to this scenario.
One, Landlord could charge a significantly higher holding fee. However, at the time of payment, Landlord has
no idea how this is going to play out. So, if Landlord
charged a $500 holding fee and the Applicant informs
Landlord within five days that Applicant doesn’t intend to
sign, Landlord would then likely have to refund a portion of the $500. Thus, if you are going to charge higher
holding fees, you are going to have to administer the accounting and refunding of the holding fees depending on
the scenario.
The much better second solution is to simply
make the Applicant sign a lease. A signed lease is much
more valuable than any holding fee. If November 1 rolls
around and the Applicant doesn’t move in, then the
Applicant is fully liable for all damages incurred by the
Landlord due to the Applicant’s breach of the lease. Assuming the $1800/month rent, the Landlord could easily
get not only the three-day holding fee ($180), but could
also ask for one-half
month’s rent for each
and every day the unit
was offline, waiting
for the Applicant to
move in on November
1. The conversation
would go something
like this. “You potentially owe us thousands
for breaking your lease, but if you pay $900 within three
days, we will call it good.”
In response to this, we have heard two things
from clients. One, “we heard that even though a tenant
signs a lease it is not enforceable if they never move in”.
Not sure how so many Landlords heard this or came to
believe this, but this is simply not true. A signed lease is
like any other executed contract: fully enforceable upon
breach. Two, that sounds great, but then we have to collect from the person. A bird in the hand (cash in hand)
is worth two in the bush (having to chase the tenant).
Simple math demonstrates how far ahead a Landlord
would be by getting signed leases. Take our scenario times
10. This means there are 10 tenants who got approved on
the 15th but failed to move in on the 1st of the month for
units that rent at $1800. If you charged a $300 holding
fee, you have collected $3,000 in compensation for 150
days of lost rent at a per diem of $60 per day or 50 of the
150 days are covered. If the tenants all sign leases and you
get one-half month rent settlements on just half of the
leases you now have $4500 in compensation or 75
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(one-half) of the 150 days are covered. Given the tenants’ significant liability on the leases, this is likely, and
you probably would generate even more. Regardless, we
guarantee that by making approved tenants sign leases you
will be way ahead of what you are collecting now in holding fees.

Why can’t we include or add our
“soft costs” to the application fee?

You can, as long as you can prove them. This is
where the rubber meets the road. Remember, the intent
of the new law is clear. Landlords can’t make a penny of
profit on the application process. Thus, if you can’t prove
your costs, the argument will be that it is profit and you
have violated this new law.
Again, we have had conversations with many
clients. Most have not been able to prove costs associated
with an application above
hard costs. We have seen all
kinds of “analysis” to justify
these costs. But at the end
of the day, most analyses
crumble based on a single
question. The question is:
if Mary Jones didn’t apply
for unit #302, would you
still incur those costs? The answer is almost always “yes”.
All of the analyses we have seen attributes one or more
employee costs to the application process. When employee costs are attributable to the application process, the
question remains the same. If folks didn’t apply, would
you still be paying this person. Again, most of the time
the answer has been “yes”. One client was able to allocate costs directly to an employee because that was all the
employee did. Thus, if people didn’t apply, she wouldn’t
have a job.
As we have continually pointed out, these new
laws are poorly written, and it remains to be seen how
the courts are going to interpret them. Our team has
been analyzing them and discussing them for nearly nine
months now. It’s impossible to predict, but on this law,
we think judges are going to look at it as a “but for” test.
In other words, you only incurred the costs but for the
fact the person applied. If you incur the costs regardless
of whether somebody applies or not, this will be problematic. Obviously, Landlords have to factor the risk as well.
How much money is involved, versus the potential exposure? Further, Landlords who run a dozen or so applications a year are a far less inviting target than a Landlord
that runs thousands or tens of thousands.
Finally, we are weary of averages. The law allows
you to charge your “average cost” but what that means and
how the judges will rule on that remains to be
determined.
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Say your application fee is $50 based on hard costs of
$28.50, and your “average” other costs of $21.50. If
you get sued, and it turns out your average hard costs
are $18.73, then the argument is going to be that you are
charging more than your “average”. Does average mean
last year’s costs? Last month? If your vendor drops its
prices, does that mean you have to recompute your average? Because how “average” costs are determined could
easily be subject to dispute, using average costs is problematic.

Why can’t we charge Administration Fees
until the lease start date?

You can, but again you have to prove that they are
based on actual costs, and that you aren’t making a profit.
(See Answer to Question #3 Above). If a Landlord
charges an Admin Fee prior to move-in, the Landlord has
to justify the fee as an actual cost.
The bottom line on Admin Fees is that the
amount charged is probably a fraction of the cost, time,
and expense incurred
by Landlords in procuring and processing a lease, as well as
administering that lease
during the lease period.
Tenants have countless
interactions with the
onsite team, and thus Landlords spend significant time
administering a lease and related maintenance issues both
prior to and after the execution of a lease. But trying to
specifically allocate these costs is difficult.
Under the law, a “rental application fee” means
any sum of money, however denominated, that is charged
or accepted by a Landlord from a prospective tenant in
connection with the prospective tenant’s submission of a
rental application or any nonrefundable fee that precedes
the onset of tenancy.” Accordingly, if an Admin fee is not
charged in connection with the prospective tenant’s application or prior to the onset of tenancy, then it is not an
“application fee” by definition and therefore not subject
to the limitation.
Tenancy begins when the lease starts. Onset
means at the beginning. If an Admin fee is not charged
until the lease commencement date, then it is not charged
“prior to the onset of tenancy”. Accordingly, Landlords
that charge an Admin Fee on the lease commencement
date do not have to justify it as an actual cost. Caveat Landlords should not fall into the trap of automatically
charging the Admin Fee at lease execution
For example, Applicant applies. Applicant is approved
for a November 1st move-in date. Applicant executes
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a lease on October 15, at which time the Landlord charges
or collects an Admin Fee. Landlord has now charged a
nonrefundable fee prior to the onset of tenancy. Landlord should have waited until November 1 to charge and
collect the Admin Fee.
Landlords should
change their leases to set
forth the Admin Fee in
the lease. The language
could be added to the rent
paragraph. In addition to
the monthly rent, tenant
agrees to pay a one-time lease and maintenance administration fee with tenant’s first month’s rent on the lease
commencement date. Finally, landlords should make the
Admin fee part of their disclosures to avoid disgruntled
or surprised tenants. Disclosure of Application and
Move-In Related Costs
Because there are many more questions asked
and many more that are likely to arise, this topic will be
continued in a future edition of Landlord News.
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IMPORTANT THS SEPTEMBER DATES
Sept 2nd
		

Labor Day Holiday
All Courts Closed
THS Closed

Sept 9th

NO DOUGLAS COUNTY COURT

Sept 10th

NO El PASO COUNTY COURT

Sept 11th

NO DOUGLAS COUNTY COURT

Sept 12th

BASIC FAIR HOUSING WORKSHOP
9:00 am - Noon
THS Lower Level Conf Room
3600 S. Yosemite St.
Denver, CO

Sept 18th
		

WEBINAR WEDNESDAY
TOPIC TBD
9:00 am - 10:00 am
Online

Sept 20th

Pre-Lunch WORKSHOP
Advanced Fair Housing
8:30 am - 11:15 am
Dave & Buster’s - Westminister

		
Sept 20th

North Client Luncheon
11:30 am - 1:00 pm
Dave & Buster’s - Westminister

Sept 25th

NO DOUGLAS COUNTY COURT

