
 
 

 
TSCHETTER   SULZER   FAQ  

GOVERNOR’S   ORDER   D   2020-101   -   MORATORIUM   EXTENSION  
(As   of   June   15,   2020)  

 
On   June   13,   2020,   Governor   Polis   issued   Executive   Order   D   2020-101   (the   “Order”)  

which   extends   the   moratorium   on   evictions   for   non-payment   of   rent   for   an   additional   30-days   or  
through   July   13,   2020   by   issuing   a   new   Order   that   affects   the   Demands   for   Rent   served   on  
tenants   with   a   rent   default.  
 

Specifically,   the   Order   extends   the   eviction   moratorium   30-days   by   requiring   landlords   to  
“provide   tenants   with   thirty   (30)   days’   notice   of   any   default   for   non   payment   before   initiating   or  
filing   action   for   forcible   entry   and   detainer.   Such   30-day   notice   may   extend   beyond   the  
expiration   of   this   Executive   Order.   During   this   thirty   (30)   day   period,   tenants   shall   have   the  
opportunity   to   cure   any   default   for   nonpayment.”   Normally,   pursuant   to   C.R.S.   §13-40-104(1)(d)  
landlords   are   required   to   provide   tenants   ten   (10)   days’   notice   of   any   default   for   non   payment   of  
rent   during   which   time   the   tenant   has   the   opportunity   to   cure   the   default.  
 

While   the   Order   applies   to   all   properties   (both   Covered   Properties   and   non-Covered  
Properties),   the   practical   impact   of   the   Order   falls   on   non-Covered   Properties.   Specifically,  
pursuant   to   the   CARES   Act,   a   general   eviction   moratorium   is   already   in   place   on   Covered  
Properties   until   July 25,   2020.     Our   analysis   of   the   Governor’s   Order   is   limited   to  
non-Covered   Properties.    PER   THE   CARES   ACT,   LANDLORDS   MAY   NOT   EVICT   A  
TENANT   ON   A   COVERED   PROPERTY   FOR   NON-PAYMENT   OF   RENT   UNTIL  
AFTER   JULY   25,   2020.    This   analysis   addresses   service   of   notices   and   evictions   on   Covered  
Properties   prior   to   July   13,   2020.  
 
Analysis   of   Questions   and   Issues   Raised   by   the   Order:   
 

1. Can   I   serve   a   10-day   Demand   for   Rent?  
 
No.   Until   the   Order   expires,   LANDLORDS   ARE   REQUIRED   TO   SERVE   A  
30-DAY   DEMAND   FOR   RENT   OR   POSSESSION.    The   order   prohibits   serving  
10-day   Demands   for   Rent   and   now   requires   a   Landlord   to   serve   a   30-day   Demand  
for   Rent   between   June   13 th    and   July   13 th    before   a   case   can   be   filed. If   you   have   a  
rent   default   after   June   24 th ,   you   may   want   to   just   wait   to   serve   a   10-day   rent  
demand   after   the   Order   expires   on   July   13 th .    
 
The   email   that   contained   the   link   for   this   document   also   contains   a   link   for   a  
30-Day   Demand   for   Rent   or   Possession.  
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2. When   should   I   serve   the   30-day   Demand   for   Rent?  
 
If   your   tenant   is   currently   in   default   for   non-payment   of   the   rent,   our   advice   is   to  
serve   a   30-day   Demand   for   Rent   immediately.    Pursuant   to   the   Order,   landlords  
are   encouraged   to   to   enter   into   a   payment   plan   with   tenants.   However,   if   you  
accept   any   partial   payments   per   the   payment   plan   and   the   tenant   stops   paying,  
you   will   need   to   serve   or   re-serve   the   tenant   with   a   30-Day   Demand   for   Rent  
(assuming   payments   cease   prior   to   July   13,   2020).    If   the   Order   is   not   extended  
and   a   tenant   defaults   on   a   payment   agreement,   you   may   serve   a   standard   10-day  
Demand   Rent    if   you   serve   it   after   July   13,   2020.  

 
3. If   I   already   served   a   10-day   Demand   for   Rent,   do   I   need   to   reserve?   

 
Yes.   You   will   need   to   reserve   with   a   30-day   Demand   for   Rent.   

 
4. I   already   served   a   10-day   Demand   for   Rent   should   I   just   wait   until   after   July   13 th    to   file  

my   case   or   should   I   re-serve   the   tenant   with   a   new   30-day   Demand   for   Rent?  
 

We   advise   against   relying   on   Demands   for   Rent   previously   served.    Pursuant   to  
previous   Orders   issued   by   the   Governor,   landlords   were   prohibited   from   serving  
rent   demands   starting   on   May   1,   2020.    Thus,   any   Rent   Demand   previously   served  
is   either   stale   (served   a   considerable   time   ago),   or   was   served   in   violation   of   the  
Governor's   previous   Orders.    If   you   still   have   questions,   please   email  
situations@thslawfirm.com    and   we   will   analyze   these   situations   on   a   case   by   case  
basis.  

 
5. What   if   my   case   was   already   filed   and   I   had   a   pending   court   date?   

 
Constitutional   law   dictates   that   laws   and   orders   cannot   be   applied   Ex   Post   Facto  
(after   the   fact).    Thus,   the   Order   cannot   apply   “Ex   Post   Facto”   (i.e.   after   the   case  
has   already   been   filed).    However,   Denver   County   Court   is   using   the   Order’s  
language   “encouraging”   landlords   to   enter   into   payment   agreements   as  
justification   to   continue   all   existing   cases   for   another   30   days.    Other   courts   may  
adopt   this   interpretation   as   well   and   continue   existing   cases   for   another   30   days.  

 
 
Late   Fees  
 

6. Does   the   Order   prohibit   late   fees?   
 
Landlords   are   prohibited   from   charging   any   late   fees   or   penalties   for   any   breach  
of   the   terms   of   a   lease   or   rental   agreement   due   to   nonpayment   that   were   incurred  
from   May   1,   2020   until   June   13,   2020.   
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7. Can   I   charge   June   late   fees?   

 
You   cannot   charge   late   fees   retroactively,   but   you   may   begin   charging   late   fees  
after   June   13 th .   If   your   lease   allows   for   an   initial   late   fee   and   then   daily   late   fees,  
you   may   start   charging   daily   late   fees   as   of   June   14 th .    You   may   not   charge   the  
base   late   fee   for   June   on   the   14th   or   thereafter.    The   most   conservative   position  
would   be   not   charging   any   late   fees   for   June   and   begin   charging   late   fees   in   July   if  
July   rent   is   not   paid.  

 
Non-Renewal  

 
8. Can   I   serve   a   non-renewal   (Notice   to   Vacate   /   Notice   to   Quit)?  

 
Yes,   the   Order   does   not   prohibit   the   service   of   Non-Renewals,   Notices   to   Quit,   or  
Notices   to   Vacate   because   the   landlord   wants   to   terminate   the   relationship.  

 
Demands   for   Compliance   

 
9. Can   I   serve   a   10-   Day   Demand   for   Compliance   or   a   10-Day   Notice   to   Quit   for   Repeat  

Violation?  
 
Yes,   the   Order   does   not   prohibit   the   service   for   non-monetary   defaults.    

 
Substantial   Violation  
 

10. Can   I   serve   a   Notice   to   Quit   for   a   Substantial   Violation?  
 
Yes,   the   Order   does   not   prohibit   the   service   of   a   Notice   to   Quit   for   a   Substantial  
Violation.   

 
Commercial   Properties   
 

11. Does   this   Order   extend   the   moratorium   on   commercial   properties?  
 
The   best   reasoned   legal   analysis   concludes   that   the   Order   does   not   apply   to  
commercial   properties.    The   Order   does   refer   to   C.R.S.   § 13-40-104(1)(d)   which   is  
the   rent   demand   statute   for   both   residential   and   commercial   properties.    However,  
the   Order   specifically   refers   to   the   10-day   (residential)   and   not   the   3-day  
(Commercial).   Additionally,   the   Governor’s   previous   orders   specifically   referred  
to   commercial   properties   whereas   this   Order   does   not,   and   Section   1   of   this   Order  
references   allowing   “tenants   to   remain   in   their   residences”.   If   you   are   a  
commercial   landlord   and   want   to   proceed   with   an   abundance   of   caution,   our   most  
conservative   advice   would   be   to   serve   a   30   day   demand   for   rent   on   a   commercial  
tenant.   However,   if   you   want   to   serve   a   shorter   Demand   for   rent   based   on   your  
lease,   the   proceeding   arguments   strongly   support   the   legal   conclusion   that   the  
Order   does   not   apply   to   commercial   tenants.    Overall,   our   assessment   is   that   the  
risk   of   serving   a   commercial   tenant   with   the   standard   3-day   Demand   for   Rent   is  
low.  
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