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Overview: Impact of SB 173

Senate Bill 173 (SB 173), passed this last session, 
will have a big impact on both operations and 
leases for years to come. 
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Overview: Effective Date of SB 173

SB 173 becomes effective October 1, 2021
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Overview: SB 173 Mandates Lease Analysis

Based on SB 173, you need to be thinking about 
lease changes as soon as possible: 
Ø Permanent changes
Ø Cutover issues
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Overview: Late Fee Limitations

SB 173 imposes limits on late fees: 
Ø Late fee cannot be charged unless rent payment 

is late by at least seven calendar days



5

Overview: Other Late Fee Limitations

SB 173 imposes limits on late fees: 
Ø Late fee cannot exceed $50 or five percent of 

the amount of the past due rent payment 
Ø Cannot charge late fees unless agreed to in lease 

(this was already the law)
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Overview: Other Late Fee Limitations

SB 173 imposes many other limits on late fees: 
Ø Cannot evict for non-payment of late fees
Ø Cannot terminate a lease for nonpayment of late 

fees
Ø Can only have daily late fees if they don’t 

exceed total
Ø CANNOT RECOVER LATE FEES FROM BASE 

RENT PAYMENTS
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Overview: SB 173 Defines What Late Fees Are

SB 173 defines a late fee as: 
Ø “a monetary sum that a landlord charges a tenant or home 

owner as a result of the tenant's or homeowner's failure to 
timely pay rent and that is determined pursuant to a rental 
agreement between the landlord and the tenant or home 
owner.” C.R.S. §38-12-102(3).
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Overview: Prohibited Provisions in SB 173

SB 173 prohibits certain lease clauses:
Ø “An unreasonable liquidated damages clause that assigns a 

cost to a party stemming from an eviction notice or an 
eviction action”
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Overview: Attorney Fee Shifting in SB 173

SB 173 also prohibits: 
Ø “A one-way, fee-shifting clause that awards attorney fees 

and court costs only to one party. Any fee-shifting clause 
must award attorney fees to the prevailing party in a court 
dispute concerning the rental agreement, residential 
premises, or dwelling unit.” 
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Overview: Complicating Attorneys’ fees

SB 173 has greatly complicated the ability of 
landlords to be reimbursed for the attorneys’ fees 
and court costs they incurred because the tenant 
did not pay the rent. 
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Overview: When to Accept Late Rent 

SB173 requires landlords to “accept payment of 
the tenant's full payment of all amounts due 
according to the notice, as well as any rent that 
remains due under the rental agreement, at any 
time until a judge issues a judgment for 
possession.”
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Overview: Problematic Cutover Issues

Because of the specific language in SB 173, cutover 
issues are extremely problematic and you should 
be prepared to deal with them.
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Overview: Problematic Cutover Issues

Cutover example: 
Ø Tenant’s lease states monthly rent is $1,500
Ø Tenant’s lease states late fee is $100
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Overview: Problematic Cutover Issues

This late fee in the previous example violates SB 
173’s limitations on late fees because $100 is great 
than both:
Ø $50 and five percent of $1,500 ($75)



15

Overview: What Happens on Oct. 1?

SB 173 becomes effective on Oct. 1, 2021
Ø On this day, this late fee is no longer legally 

enforceable
Ø But where does that leave you if you have lease 

provisions that are no longer legal after Oct. 1?
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Overview: Is the Lease Provision Void or Reduced?

Two possible interpretations:
Ø One, the $100 late fee is reduced to $75 (five 

percent of $1,500)
Ø Two, the $100 late fee is completely void and 

the landlord cannot charge any late fees
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Overview: Problematic Cutover Issues

SB 173 on late fees provides: 
Ø Any non-complying provision is “void and 

unenforceable”
Ø Landlords are liable for $50 for each violation
Ø Landlords that fail to cure within seven days are 

liable for damages and penalty of at lease $150 
not to exceed $1,000

Ø Plus attorneys’ fees and costs
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Overview: Evaluating Cutover Issues

In dealing with cutover issues, you should: 
Ø Review your lease immediately
Ø Determine if issue is a problem
Ø Decide what to do 



19

Overview: SB 173’s Key Cutover Issues

The key cutover issues are:
Ø Month-to-month fees (Because under HB 1121, these are 

almost certainly a rent raise)
Ø Late fees
Ø Liquidated damage/lease break fees
Ø Attorneys’ fees
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Overview: Other Lease Changes

You may want to consider other changes to your 
lease because of the passage of SB 173. 
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Overview: Security Deposit Language

Consider bolstering lease language regarding 
security deposits: 
Ø Because late fees may be hard to collect (can’t 

evict for late fees only), we are recommending 
strengthening security deposit language to allow 
you to apply money and require the tenant to 
replenish
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Overview: Other Language to Consider

To avoid disputes over whether a tenant statutorily 
cured:
Ø You will want language dictating the process
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